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Imagine that your firm is a manufacturer of specialty
cotton yarn, which it sells to domestic knitting and
weaving mills. You receive an inquiry from a poten-
tial foreign customer expressing an interest in your
yarn and requesting a price quote or pro forma invoice
showing the price for the goods and two different ship-
ping and cargo insurance options: one if the customer
takes delivery of the yarn at a named seaport in your
country and arranges ocean transport and insurance
himself, and another if you arrange for all insurance
on the goods and their transportation to a seaport near
the buyer. This will let the customer determine if it is
maore cost-effective for you to arrange and pay the cost
of ncean shipping or for the customer to do it.

The customer also requests your “most favorable
payment terms” and supplies you with banking and
credit information and trade references. Typically, your
shipments to established domestic customers are on
“open account” terms, and you offer a 30-day credit
period for payment. However, you are uncertain about
granting the same terms to a new foreign customer
because there it is possible that you may never see your
maoney. If the customer fails to pay, it may be difficult
for you to find a substitute buyer in that part of the
world. Moreover, you would like your money as quickly
as possible. On the other hand, if you demand cash in
advance, the customer may take his business elsewhere.
After all, you realize that the customer probably has no
more reason to trust you to ship as promised than you
have reason to trust the customer to pay. Being new to
exporting, you begin to do some research and consult
several international trade specialists from govern-
ment, freight forwarding, and banking. You would like
to know if there are payment options other than open
account or cash in advance.

Evaluating your customers creditworthiness and
deciding on payment terms is not your only concern.
The customer wants you to quote a price for the yarn
using two shipping alternatives. The first requires you
to make the goods available to the buyer at a seaport
in your country. This means that you must determine
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the costs of packing, crating, and ground transporta-
tion to the port named by your customer. The second
alternative requires you to calcolate the costs of ocean
transport and marine cargo insurance to a foreign port
in your customer’s country. You calculate the weight
and number of pallets of yarn to be shipped and esti-
mate that it will fill one ocean container. On that basis,
you request your freight forwarder to provide land and
ocean transportation costs, container fees, dock fees,
forwarder’s fees, insurance coverage, and other costs.

You need the answer to one remaining question
before you can produce your pro forma invoice: What is
your liability for damage to the yarn during shipment?
You know the perils of the sea are great. What if the
ship goes down in a storm or the yarn is stolen or dam-
aged by saltwater condensation? Which party, buyer
or scller, will bear the risk of loss? Even if the insur-
ance covers the loss, and even if the law permits a claim
against the carrier (the topics of Chapter 7), as between
buyer and seller, which party must try to recover it?
At what moment or at what place does the risk of loss
shift from the seller to the buyer? Are you free from
responsibility when the goods leave your hands, when
the goods reach the buyer’s mill, or at some point in
between? Does it matter which party, buyer or seller,
owns the goods at the ime they are lost or damaged?
You want to know if you can “negotiate away™ the
responsibility for damage to the goods as quickly as
possible after they leave your hands. Is there any way
to put language in the contract that assigns the risks of
the ocean vovage to the buyer? We will try to answer
these questions in this chapter in our coverage of sev-
cral basic subjects:

1. A brief description of the transaction risks facing

the buyer and seller

2. The legal nature of documents of title, such as ocean
bills of lading, and the significance of their negotia-
bility to international commerce

3. The documentary sale and collection process used

in exchanging gpoods for money
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4. The role of ocean carriers and international banks
in facilitating the documentary sale

5. An explanation of the difference between “shipment
contracts” and “destination conkracts™

6. The use of shipping terms and trade terms in sales
contracts to assign the shipping responsibilities and
the risk of loss between buyer and seller

TRANSACTION RISK

For purposes of this book, the term transaction risk
refers to the risks facing the buyer and seller when
they move money and goods in an international sales
transaction. Transaction risks arise from barners that
separate buyer and seller, including distance, oceans, the
time that the cargo is out of possession of the parties,
communication and language difficulties, cultural dif-
ferences, national boundaries, interference by local cus-
toms authorities, and legal systems.
Delivery Risk
Two of the most obvious forms of transaction risk are
delivery risk and payment risk. Delivery risk is the risk
to the buyer that the seller will fail to ship the goods as
called for in the contract. For instance, the seller might
fail to ship the goods at all, or on time, properly pack-
aged, adequately insured, and wsing the agreed mode
of transportation. There is much greater delivery risk
in an international sale than in a domestic sale because
the buyer may not know the seller very well. The seller
may fail to ship due to any number of business reasons.
In addition, the seller may not have the same commit-
ment to its foreign customers as it does to its domestic
customers. The seller may even be a cheat and fill the
containers with worthless rubbish or ship less than the
quantity billed. Indeed. international business can be
fraught with peril

Distance and the use of ocean transport also increase
delivery risk. Despite the importance of air transport
today, most cargo is still carried by sea. Although all
forms of transportation put cargo at risk, ocean cargo
can be imperiled by time, moisture, storms, shipwreck,
pilferage of ocean containers, and, even today, piracy.
In addition, multimodal transport (the use of more than
one mode of transportation, such as truck plus ocean

vessel) places the goods at risk during transfers and at
times when they are temporarily warchoused.
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Payment Risk

Payment risk (also called credit risk) is the risk to the
seller that the buyer will fail to pay as promised. Pay-
ment risk is compounded by the difficulty the seller
may have getting a credit history on a foreign customer
or obtaining banking and trade information. The buy-
er's distance, and location in a foreign country with
an unfamiliar legal system, means that any attempt to
collect payment can be costly and time consuming. It
the buyer fails or refuses to pay, the seller might have
to resort to litigation in the buyer’s country to recover
the money owed. Even then, recovery might become
impossible, if the buyer becomes insolvent or bankrupt.
If a foreign buyer refuses delivery, it may not be cost-ef-
fective to ship the goods home, and the seller may have
difficulty locating a substitute buyer that far away.

Ideally, if sellers could have their way, they would
have cash in advance from new foreign buyers before
the goods leave their hands. That is certainly the most
secure form of payment. On the other hand, few buyers
would part with their money merely in the hope that
the goods they order will ever arrive. An unscrupu-
lous seller who already has the cash may be tempted to
walk away without shipping or to ship goods other than
those that were ordered. The seller may have no long-
term interest in exporting to a foreign market or may be
dishonest. Cultural and language barriers might make it
especially hard to gauge a seller's honesty or intentions.
S0, cash in advance as a payment option usually will not
serve to bring buyer and seller together.

On the other hand, all buyers would like to buy on
open credit terms, or on open account. With open
account terms, the seller grants an extended credit
period for the buyer to pay, typically 30 days. In
domestic sales, for the seller who has had an oppor-
tunity to learn the creditworthiness of the buyer, sales
are often made on open account terms. However, few
sellers would risk shipping their goods, perhaps half-
way around the world, giving up possession, control,
and even ownership of the goods to a foreign buyer,
without some adequate assurance of payment. Perhaps
after a long relationship has developed between them,
they may agree to do business this way, but an open
account sale is usually not secure enough for most
large international transactions. In addition, a seller
who agrees to sell on open account in a foreign cur-
rency bears the risk that the currency will fall in value
during the open credit period. Thus, if cash in advance
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or opeén account terms were the only payment options,
buyer and seller would be at an impasse. Bringing them
together requires some other form of payment. One
method that provides assurances to both parties is the
documentary sale.

THE DOCUMENTARY SALE

The documentary sale is a type of contract for the
sale of goods in which possession and ownership of
the goods are transferred from seller to buyer through
negotiation and delivery of a negotiable document of
title issued by an ocean carrier. The seller’s obligation
is to place the goods in the hands of an ocean carrier
within the time called for in the contract, in exchange
for a negotiable document of title and to negotiate
the document of title to the buyer in return either for
immediate payment o, if an extension of credit is antic-
ipated by the contract, for the buyer’s promise to pay
at a future date. The buyer’s obligation is to "purchase”
the document in a timely fashion and to take delivery
of the goods. Correspondent banks in the buyers and
seller’s countries handle the process of exchanging a
document of title in return for money. It reduces the
transaction risks between a buyer and a seller who are
great distances apart by ensuring that if one releases
the title to the goods, the other will release the money.
The documentary sale is a unigque method of exchange
devised by early traders when their sailing vessels trav-
eled medieval trade routes. The method spread by cus-
tom and practice and eventnally became recognized in
early English law, in the modern common law coun-
tries, and in the cvil law countries of Europe. Today,
the documentary sale is a8 common type of contract for
the sale of goods.

The Document of Title

The first step to understanding the documentary sale
is to understand the nature of a negotiable document
of title. A negotiable document of title is a document
that evidences the ownership of goods it represents. It
entitles the person who possesses the document to pos-
sess the goods, Documents of title are created out of a
special “bailment” relationship between the owner of
personal property, the bailor, and the one to whom
its possession is entrusted, the bailee. A bailment is a
relationship involving the separation of ownership and
possession of personal property. The bailee receives

the property on the condition that it will care for and
return the property in the condition in which it was
given or will transfer or dispose of it in accordance with
the terms of the bailee’s agreement with the bailor. Bail-
ments are common in everyday life and are treated in
maore depth in other law classes. One example of a com-
mercial bailment occurs when a bailor places goods in
a warchouse for storage. The warchouse operator (the
bailee) issues a document of title known as a warehouse
receipt. The document serves as a receipt for goods
taken into its possession, and also as a document of
title. For example, a farmer may place leaf tobacco in
a warchouse, receive a warchouse receipt, and either
reclaim the tobacco or sell it at auction by delivering the
warchouse receipt to the buyer. In international trade,
the most commonly used documents of title are bills of
lading and multimodal transport documents.

Negotiability of Documents of Title. Documents
of title may either be negotiable or be nonnegotiable.
A negotiable docoment of title is one stating that the
goods will be delivered "to the order of a named person
or assigns” or “to the bearer” Negotiable documents
can be transferred by negotiation from one party to
another in return for value or payment. Negotiation
is the transfer of a document of title by its owner to
another in a manner that passes title to the document,
title to the goods, and the right to claim the goods from
the issuer of the document. Order documents are nego-
tiated by delivery. Bearer documents are negotiated
by a signed indorsement and delivery. Documents of
title are used to transfer ownership of goods from one
party to another without the necessity of transferring
physical possession of the goods themselves. When
a negotiable document of title is sold in the ordinary
course of trade, the seller is said to have made a con-
structive delivery of the goods to the seller. The prop-
erty can stay in the possession of the bailee while the
owner or subsequent owners sell or resell it or pledge it
as collateral for a loan. In this chapter, we will discuss
just one type of document of title used for moving
goods by ocean—the ocean or maritime bill of lading.
In a later chapter, we will cover air cargo and the use of
air wayhills in some detail.

The Bill of Lading

A negotiable ocean bill of lading is a document of title
that an ocean carrier issues to a shipper upon receiving
goods for transport (see Exhibit 5.1). Having first been
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Exhibit 5.1

Oeenn Bill of Lading
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used in the sixteenth century, the bill of lading plays a
vital role in international trade. It has three roles.

L. It is a receipt for the goods from the carrier, indi-
cating any damage to the goods that was visible or
apparent at the time of loading.

2_ It is the contract of carriage between the shipper
and the carrier (i.e., a transport document).

3. It is the document of title to the goods described
init.

For the purposes of this chapter, unless otherwise
noted, we refer only to negotiable ocean bills of lad-
ing. Later in this chapter, we describe different types of
ocean bills, including nonnegotiable bills, as well nego-
tiable multimodal transport documents. In the United
States, the laws governing the negotiability of bills of
lading are the Federal Bills of Lading Act (for bills orig-
inating in the United States for export shipments) and
the Uniform Commercial Code.

Rights of Purchasers of Documents of Title

Although some readers may be familiar with the rights
of parties that purchase negotiable instruments, such
as checks and promissory notes, the law regarding the
transfer and sale of negotiable documents is somewhat
different because the functions of the two are different.
MNegotiable instruments serve as a substitute for money,
whereas negotiable documents are used to move goods
and to transfer their ownership and possession.

Good-Faith Purchasers of Documenis of Title. The
legal rights of the purchaser of a document of title in the
United 5tates depend on whether the case is governed
by Article 7 of the Uniform Commercial Code or by the
Federal Bills of Lading Act. The Federal Bills of Lading
Act (enacted in 1916) is probably the more important
of these, because it applies to all bills of lading issued
by any common carrier for the shipment of goods in
interstate or international commerce. This discussion
generally applies to both laws. In order for negotiable
documents of title to be freely accepted in commerce
and trade, the law gives special protection to those who
purchase negotiable documents under such circum-
stances as to become holders by due negotiation.

A holder by due negotiation (otherwise referred
to as a good-faith purchaser) is one who purchases a
negotiable document (1) for value (and not in settle-
ment of a past debt), (2} in good faith and without
any notice of any adverse claim against it, and (3) in
the ordinary course of business or financing. If it is an

order instrument, then the good-faith purchaser must
take it by indorsement.

When a buyer, bank, or other party takes a document
as a good-faith purchaser, it not only takes title to the
document and to the goods it represents, but it acquires
even greater rights in the document and to the goods
than were had by the party who negotiated it to the
purchaser. The rule states as follows: A good-faith pur-
chaser takes a negotiable document of title free from the
adverse claims that third parties might have against the
goods represented in the document (excluding claims
of the carrier for unpaid shipping charges or the claims
of povernment customs authorities). Thus, a good-faith
purchaser of a negotiable document of title, as a general
rule, will get clear title to the goods described therein,
and must not be concerned that someone else may have
a greater right to claim the goods. For example, assume
that a firm is having financial difficolties. It deliv-
ers goods to a carrier for shipment to a foreign buyer,
obtains a bill of lading, and negotiates the document
to the buyer. In the meantime, a creditor of the seller
attempts to put a lien on the goods to satisfy its debt.
If the buyer is a good-faith purchaser, then his or her
rights to the goods will prevail over the creditor’s lien.

MNow consider a slightly different case: A entrusts
goods to B for storage. B delivers the goods to a carrier,
obtains a bill of lading, negotiates the document to C,
and absconds with the money. C, who is a good-faith
purchaser, takes title to both the document and the
goods. A may not reclaim them because C takes par-
amount title. This means that C's rights are superior,
even against the original owner, because B was entrusted
with the goods and then wrongfully sold them.

There are many cases where the good-faith purchaser
takes greater rights than the transferor of the document
had. But in certain other instances, a good-faith pur-
chaser might not enjoy greater rights. For instance, if
a thief steals goods and obtains a bill of lading, a pur-
chaser of the document does not obtain paramount title
over the original owner. In the following case, Bangue
de Depots v Ferroligas, the court addresses the rights of
a party who takes a bill of lading by "due negotiation.”
Motice how the court attempts to protect the rights of
these purchasers of negotiable documents.

Different rules apply to transferees of nonnegotia-
ble bills of lading and to transferees of negotiable bills
of lading who did not take them by due negotiation or
in good faith. In these cases, the holder receives only
those rights that the transferor had or that the trans-
feror had the actual authority to convey. Recall the
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example in which A entrusted goods to B for stor-
age. Now assume that B transfers a nonnegotiable bill
of lading to C and absconds with the money. A can
reclaim the goods from C.

Carrier’s Liability for Misdelivery. The carrier may
deliver the goods only to the holder of an original bill of
lading. Assume that A entrusts a shipment of goods to
an ocean carrier and obtains a bill of lading. The carrier
delivers the goods to B without asking B to produce the

Chapter 5: The Documientary Sale and Terms of Trade 125

document. Without knowledge of what has occurred, A
sells the bill to C, who takes it for value and in good
faith. C is the good-faith purchaser and the owner of
the goods and may bring an action to reclaim the goods
from B. C also has a cause of action against the carrier
for misdelivery of the goods because the carrier violated
the terms of the contract of carriage. A further example
of a carrier’s liability for misdelivery may be found in
the following case of Ampie Bright Development, Lid. v

Comus Intermational

rroligas

BACKGROUND AND FACTS
Bangue de Depots, 8 Swiss bank, brought an action
against Bozel, a Brazilian exporter, sesking & monay
Jjudgment because Bozel had allegedly misapplied the
bank's funds. The bank obtained an order seizing 1,300
metric tons of calcium silicon located In 8 Louisiana
port The cakecium silicon was shipped under ocean bills
of lading by Bozel from Rio de Janeiro 10 Mew Orleans
for transit to three purchasers, none of whom were
domiciled In Louisiana. The documents were still in
the hands of the collecting banks and had not yet bean
negotisted to the buyers. Bozel ssked the court to fres
the goods because he was not the owner of the bills
of lading.

LOBRANO, JUDGE

Bozel azserna that . - . title to the cargo follows the bills
of lading, and once those were transferred to the col-
lecting banks, they |Bozel] were no longer the owner of
the cargo.

The Bank asserts that . . . only bills of lading which
are “duly negotiated” transfer ownership of goods . .
- They contend that the bills of lading may have bean
tranaferred to the collecting banks, but they were not
“duly megotiated” . . . since there was no value given
prior to the attachment . . .

We agree that Louisiana lew governs the owner
ship of the cargo when it reached Chalmette, La. Article
2 of the UCC has not been adopted in Lowisiana, hence
the courts must look to the Lowisiana Civil Code in
detarmining the ownership of movables . .

The holder of & duly negotiated bill of lading
acquires title to the document and title to the goods
described therein. It is clear that once a carrier has
isgsued a negotiable bill of lading for goods being
placed in commerce, the intent of the law i3 to pro-
tect those who subseguently become holders through
“due negotiation” Part and parcel of that intent is the

= =

protection afforded the [camer] in relinguishing posses-
sion of the goods to the holder of the docurnent. Thus,
although goods in the possession of a [carrier] may
have bean seized, if the document’s negotiation has not
been enjoined or the document is not in its possession,
[Louisizna law] parmits the [carrier] to surrender the
goods to the duly negotieted holder. The law protects
that holder from acquiring goods that are subject to &
seizure. Amy other conclusion would lead to the sbaurd
result of requiring the holder, prior to his purchase of
the bill of lading, to check every jurisdiction through
which the goods passed to determine if it has been
seized by judicial process. This would defeat the pur
pose of our commercial laws.

The record is clear that on May 14, 1830, the date
of the seizure, the negotiable bills of lading were out-
standing. They were not in the hands of the camier and
their negotiation hed not been enjoined. As discussed,
the wvalidity of the attachment must be determined as
of the date it was issued. The Bank cannot cure this
defect by seaking to impound the bills of lading after
it obteined the seizure. To hold otherwise would create
an impozsible contradiction in our commercial laws
gimce the “selzed” goods would still ba subject 1o the
legal effects of the unimpaired “due negotiation”™ of
the cormesponding bills of lading. The legal "capture” of
the bills of lading (= a prerequisite to the seizure of the
goods.

We order that the writ of attechment be dissolved.

Decislon. A court-ordered seizure of goods in trangit
cannot stand when the title to the goods is represanted
by & bill of lading and the bill of lading itsalf was not
seized by the court order,

Comment. The Swiss bank was attempting to assert
jurisdiction owver Bozel by seizing its cargo in the United
States. Although this attempt feiled, the couwrt stated

COntimues
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that the bank was free to continue to find other ways to
get jurisdiction owver Bozel.

Case Questions

1. Whiy did the court not permit Bangue de Depots
to seiza the cargo Bozel shipped?

Ample Bright Development, Ltd. v. Comis Intemational

2. What are the policy reasons for not allowing
a creditor, such as Bangue do Depots, to seize
cargo that is being shipped to & buyer under a bill
af lading?

3. Wheat are the expectations of a good faith pur
chaser of & bill of lading?

Ample Bright Development Ltd. is a Chinese trading
cormpany that receives inguiries from oversess compa-
nies regarding handbag accessories and finds suitable
Chiness factories to produce those accessories. Ample
Bright recaived & series of purchase orders from Paecific
Worldwide, Inc. Ample Bright subzeguently selected
Alice Leathers, a Chinese company, to fill the order.
Ample Bright placed the orders for handbags, walleis,
iPhone cases, iPhone clutches, and similar items with
Alice Leathers in its own name, and wes responsible for
paying the factory itself. Pacific directed Ample Bright
to use Comis International to transport the goods.
Ample Bright had not previously used Comis as a
freight forwarder or shipping agent. The six bills of lad-
ing represanting the transaction with Pacific specifically
provided that: “The surrender of the original order bill
of lading properly endorsed shall be required before
the delivery of the property”

Armpba Bright neither surrendered the orginal bills
of lading nor suthorized release of the goods to Pacific.
Despite this language and without Ample Bright's
knowledge, Comis relessed the goods to Pacific. Pacific
subsequently failed to pay for the goods, and Ample
Bright in turn did mot pay Alice Leathers. Alice Leathers
sued Ample Bright to recover the amounts it was oweed
for the goods received by Pacific. Ample Bright filed a
lewesuit egainst Comis for wrongful relesse of the goods
in contravention of the terms of the bills of lading.

MORROW, DISTRICT COURT JUDGE

Ample Bright first asserns & conversion claim. *Con-
wersion s the wrongful exercise of dominion owver the
property of apother. The elements of 8 conversion are
the plaintiff's ownership or right o possession of the
property at the time of the conversion; the defendant’s
conversion by a wrongful act or disposition of property
rights; and demages.” Farmers Ins. Exchange v. Zerin,
63 Cal App.dth 445, 451, 61 Cal Rptr.2d 707 (12487) (quot-
ing Oakdale Village Group v Fomg, 43 Cal.App.dth 538,
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54344, 50 CalRpir.2d 810 (1996)). "Delivery to a parsan
wiho is not the holder [of the bill of lading], without the
holder's suthorization, constitutes a conversion of the
{shipped] goods and a breach of contrect” BIf Finance
Co. v U-States Forwarding Services Corp., 85 Cal.
Appdth 11, 124, 116 Cal Rptr-2d 312 (2002].

Az the purchaser of the goods, Ample Bright had a
right to possess the property that comprised the ship-
ments at issue in this cage.

Each of the bills of lading for the shipments
expressly provided: “The surrender of the original order
bill of lading properly endorsed shall be required before
the delivery of the property.” Ample Bright did not surs
render the original bills of lading, mor did it authorize
release of the goods by telex, &s it had done in the past.
Monetheless, Comis released the goods to Pacific in
violation of the sgreement between Comis and Ampls
Bright. In doing g0, Comis wrongfully deprived Ample
Bright of its propemy.

Deferdants argue that the parties had & course of
dealing that permitted Comis to release the goods to
Pacific. A party can waive ita right to require delivery by
presentation of the original bill of lading if it knowingky
permits cango to be cleared by other means. [citation
omitted]. The California Commercial Code provides that
“a course of performance is relevant to show a waliver
or modification of any térm inconaistent with the course
of performance’™ CAL. COM_CODE § 1303[f]l. A “waiver
iz the intentional relinquishment or abandonmeant of
a known right or privilege” Smith v Selma Commu-
ity Hosp., 164 Cal App.dth 1478, 1506, 80 Cal Rptr.3d
745 | 2008). Under California law, moreover, delivery of
goods to a parson who is not the holder of & bill of lad-
ing constitutes a conversion only if the delivery is made
without the authorization of the holder of the bill of lad-
ing. [eitation omitted].

Ample Bright did not knowingly permit the ship-
ments &t izsue to be released to Pecific. It wes not aware
that Comis was releasing the goods to Pecific without its
suthorization, either through release of the original bills
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of leding or by telex. . . . Comis hed no course of dealing
with Ample Bright that permitted the conduct in which
defendants engaged. . . . Because the evidence does not
support defendants’ assertion that Ample Bright and
Comis had 8 common course of dealing pursuant to
wrhich Comis, with Ample Bright's knowledge, released
shipped goods withouwt requiring surrender of the origi-
nal bill of lading or & telex releazse of the goods, the court
cannot find that Ample Bright weived its right to requira
either surrender of the bill of lading or telex release.

L]

Im sum, it s wndisputed that, desplte receiving the
goods, Pacific did not pay Ampla Bright for the ship-
meents &t [gsue in this case. For the reasons stated, the
court concludes that Ample Bright i3 entitled to recover
from defendants on its comversion claim.

Ample Bright seeks compensatory damages of
5264,635.10, the amouwnt Pacific was to pay for the
goods at isswe in this case. This is the amount of det-
riment proximately caused by defendants” release of
the goods without Ample Bright's authorization, which

Importance of Negotiability to Trade. The negotiabil-
ity of the bill of lading is what makes it so important to
trade. As the document is bought and sold, so too are
the goods it represents. Negotiability permits merchants
to trade in cargo while it is still afloat. With a bill of
lading, goods can be bought and sold, time and again,
while they are still on the high seas, with the bill of lad-
ing circling the globe from one buyer to the next. This
practice is, in fact, quite common. Persian Gulf oil can
change hands 20 or 30 times in the & weeks that it takes
a tanker to reach US. waters.

The negotiability of bills of lJading was recognized
in most European trading centers at least as early as
the sixteenth century. Early records of them have been
found in many languages. In 1883, Lord Justice Bowen
described the bill of lading in Sanders Brothers v
Maclean & Ca., (1883) 11 Q.B.D. 327 at 341.

The law as io the indersameant of bills of lading 15 as clear as in
mry opinion the practice of all European merchants i thorowghly
understood. A cango at sea while i the hands of the carrier 15
necessanly incapable of physical dalvery. Dunng this parsod
of transit and vayage, the bill of lading by the law mearchant is
universally recognized as its symbol, and the indorsement and
delivery of the bdl of lading operates as a symbalical delivery
of the cargo. Property in the goods passes by such indorsement
and delivery of the bill of lading, whenever it is the intention of
the parties that the property should pass, just as under simikar

allowwed Pacific to receive the goods without paying the
micney it owed . . _ For the reasons stated, the court con-
cludes that Ample Bright is entitled to $264,635.10. The
court will enter judgment in that amount.

Decision. The disregard of the limitations contained
within the bills of lading received from the shipper sub-
jected the freight forwarder to liability in an amount
equal to the value of the property wrongfully received
by the ultimate purchaser.

Case Questions

1 Why did the court not permit Comis to diverge
from the terms of the bill of lading?

2. What are the policy reasons for not allowing &
carrier, such as Comis, 10 disregard the terms of a
bill of lading?

3. When combined with the aplnion in Bangue de
Depots v Ferrodigas, what does this caze tell you
about the legal nature and effect of the bill of
lading to trade?

cucumsiances the property would pass by an actual delivery of
the goods. And for the purpase of passing such praparty in the
goads and completing the tite of the indorsse to full possession
thereof, the bill of lading, until complete delivary of the cango
has bean made on shore to someons rightfully claiming wder
it, remaing in force as a symbol, and carries with it not only the
full ownership of the goods, but also all rights created by the
contract of camage batween the shapper and the shipownar. It is
a key which in the hands of a rightful ownar i intended to undock
the door of the warehouss, floating or fixed, in which the goods
may chance to ba.

As the vessel bearing the goods proceeds out of the
harbor and onto the open ocean, the seller safely retains
the title to the merchandise, literally held in hand. The
seller can sell the goods as planned by sending the bill
of lading ahead to the buyer, divert the shipment to
another buyer around the globe, pledge it for a loan, or
bring it home. This unique flexibility has made the doc-
umentary sale essential to world trade and the interna-

tional economny.

Documentary Collection. The documentary
collection is the process by which banking institutions
serve as intermediaries between seller and buyer to han-
dle the exchange of the bill of lading for payment (see
Exhibit 5.2). The documentary collection is an inte-
gral part of the documentary sale. It provides a safer
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Japanese Importer -

P American Exporter

Caollecting Bank - 0

Exporters 1.5 Bank

A Bales contract calls for documentary sale.

resnitting bank.

E. Docomenis presented for negotintion on pavment.
F. Payosent remitted and exporter's aceount credited.
G lmporter claims goods and makes entry

-® P (Remitting Hank)

B. Documents prepared—export licenses oblained—goods delivered o carrier,
. Negotiable hill of lading, insurmnes poliey, certifiente of arigin, mvaice with drmil attached presented o

D Documents forwarded for collection through intemational banking syetem.

alternative for payment than either cash in advance
or sale on open account. The parties might indicate
their desire for a docuomentary collection by specifying
in the contract that payment terms are “cash against
documents” or "documents against payment” (some-
times abbreviated CAD or DYP). Such an indication is
not always essential because the collection process is
implied in most documentary sales contracts.

Here is a simplified description of how the documen-
tary collection process works: Seller places the goods in
the hands of a carrier and in return receives a negotiable
bill of lading or multimodal transport document made
to its order or assigns. Seller indorses the bill of lading
and presents it to the bank for collection. Along with

the bill of lading, the seller includes other essential doc-
uments that the contract requires it to submit, such as
a marine insurance policy on the goods covering the
risks of the ocean voyage. The customs regulations in
the buyers country may require a certificate of origin.
The seller’s commercial invoice describing the goods
and showing the price to be paid is always required.
Finally, a documentary draft is necessary to expedite
the exchange of money. The draft is a negotiable instru-
ment for making payment for the invoice and for the
bill of lading. In a later chapter we describe the draft as a
negotiable “order to pay”™ made out by the seller, drawn
on the buyer for collection, and payable to the order of
the seller. Its purpose is to tell the parties how much to
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pay when purchasing the bill of lading. The bank also
needs the draft if financing is to be provided for the sale.
Other documents may be required, as well, depending
on the needs of the parties or the export-import regula-
tions of their countries.

The seller’s bank forwards the draft and docu-
ments to a collecting bank in the buyer's country, with
instructions to release the documents to the buyer only
on payment of the draft. A collecting bank is any bank
authorized to collect on an instrument. When the buyer
pays the draft, the collecting bank remits the money
back to the sellers bank.

If the documents are presented in good order, the

collection process should work smoothly, with buyer
and seller cach getting what they bargained for in the
contract. The process may not be so smooth, how-
ever, if the documents tendered contain one or more
obvious defects. If they appear forged, or if they show
that the goods were shipped later than the date called
for in the contract, or on an improper vessel, or if the
goods are inadequately insured, or if the documents
on their face appear frandulent (e.g.. a nonexistent
shipping line), the buyer may refuse them. The buyers
refusal could come as quite a surprise to the seller, who
in good faith shipped and tendered docoments to the
buyer only to find that they have been rejected and the
draft unpaid due to some “technicality” Of course, the
point of contention may be more than just a technical-
ity to the buyer, who may feel the rejection was based
on good cause. Either way, the seller is left with a good
deal of exposure while the goods remain in a distant
foreign port.
CIF Contracts and the English Common Law. There
are many variations on the documentary sale. How-
ever, under one of the oldest and most typical varia-
tions, the seller must not only tender a bill of lading to
the buyer for payment but also provide marine insur-
ance on the goods and prepay the freight charges to
the foreign port. These contracts are called CIF con-
tracts. The acronym CIF is a trade term that stands for
“cost, insurance, and freight” Trade terms are short-
hand abbreviations drafted into a contract that assign
the risk of loss, freight charges, and other responsi-
bilities to cither buyer or seller. Later in the chapter
we discuss CIF and other trade terms, including some
not used in documentary sales, are discussed later in
the chapter.

In the following English case, the seller in 5an
Francisco tendered documents covering a shipment

m@ummwmﬂmﬂgﬁﬁ 129

of hops to the buyer in London. The buyer wanted to
inspect the merchandise first and refused to pay until
delivery was made. The seller claimed that payment
was due immediately upon presentation of the doc-
uments, even though the hops were still somewhere
ahoard ship on the ocean. The Kennedy dissent in
Biddell Brothers represents a virtoally universal view
of CIF and other documentary sales contracts today.
This rule has been adopted by the UCC, is incorpo-
rated into statutes in other countries, and has long
been recognized by courts in the United States and
throughout the world.

Certificates of Inspection or Analysis

The docomentary sales transaction serves to pro-
tect the buyer as well as the seller. The bill of lading
ensures that the goods have been loaded aboard ship
for transport on the date shown, and the insurance
policy protects against covered marine losses. How-
ever, the buyer must take the description of the goods
in the bill of lading, and in the invoice that usually
accompanies it, at face value. If the goods are non-
conforming or defective, or if a lesser quantity was
shipped, the buyer’s only remedy may be an action
for breach of contract. In many industries, buyers
will require that an inspection report of a reputable,
independent testing laboratory or inspection service,
usually located in the seller’s country, accompany a
bill of lading. These might certify the quantity, qual-
ity, or other characteristic of the goods being pur-
chased. Examples include certificates of inspection,
certificates of weight, or certificates of analysis.
Inspections are common in the chemical, extraction,
and commodities businesses, as well as throughout
other types of international trade. For instance, major
apparel retailers in the United 5States typically arrange
for preshipment inspection of garments for defects in
the country of assembly.

In the Basse and Selve v. Bank of Australasia case,
the buyer claimed that its bank should have been

more diligent in accepting an inspection certificate
that the seller had obtained from a chemist by fraud

and trickery.

How Secure Are Documentary Payment
Terms?

No reader should be left with the impression that docn-
mentary payment terms are appropriate for all parties or

for all transactions. They are appropriate for shipments
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BACKGROUND AND FACTS
The defendant enterad into & contract 1o sell hops to the
plaintiff in London, as follows:

. . . e hundred bafes, sgual to or better than choice
brewing Pacific Coast hops of each of the crops of
the years 1905 w 1912 inclusive. The said hops 1o be
shipped 1o Sundedand. The [buyer] shall pay for the
said hops at the rate of ninety shillings steding per
112 Ibs. CIF te Lendon, Liverpood, ar Hull. Terms met
cash.

The seller wrote to the buyer stating that they were
ready to ship and that they expected payment upon
presentation of & negotiable bill of lading. The buyear
replied that it was prepared to take delivery but insisted
that the seller either submit samples for prior inspec-
tion or that it be permitted to inspect each bale prior
to payment. The buyer was unwilling to accept a certif-
icate of inspection from the San Frencisco Merchant’s
Exchenge as assurance of guality. The saller refused
to ship, and the buyer brought this action. The sellar
countarclalimed for the buyer’s refusal to pay on the
documents. The lower court ruled in for the defendant
buyer. The Court of Appeals affirmed. with Kennedy,
L.J., dizsenting. On appeaal to the House of Lords, the
Jjudgment wias reversed.

LORD JUSTICE KENNEDY, DISSENTING

The plaintiffs’ caze is that the price was not to be paid
until they had besn given an opportunity of inspecting
the shipment, which could not be given until after its
arrival in this country. The defendants contend that the
plaintiffa” obligation was to pay for the hops, whether
they arrived or not, against tender of the shipping doc-
uments, The Court, therefore, heas in the present case to
decide what are the true conditions of the right of the
gelier to payrment under a CIF contract, if thet commercial
contract is to be performed sirictly aceording to its tenor

Let us see, step by step, how according to those
principles and rules the transactions as in such a CIF
contract as that before us is and, | think. mwst be carried
out in order to fulfill its terms.

At the port of shipment—in this case San
Francisco—the vendor ships the goods intended for
the purchaser under the contract. Under the Sale of
Goods Act, 1883, [section] 18, by guch shipment the
goods are appropriated by the vendor to the fulfill-
ment of the contract, and by virtue of [section] 32 the
delivery of the goods to the carrier—whether named
by the purchaser or not—for the purpose of transmis-
sion to the purchaser is prima facie to be deemed to
be & delivery of the goods to the purchaser. Two fur-
ther legal results arizse out of the shipment. The goods
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are at risk of the purchaser, against which ha has pro-
tected himself by the stipulation in his CIF contract
thet the wendor shall, &t his own cost, provide him
with a proper policy of marine insurance intended to
protect the buyer's interest, and available for his use,
if the goods should be lost in transit. How is such a
tender to be made of goods efloat under a CIF con-
tract? By tender of the bill of lading, accompanied in
case the goods have been lost in tranait by the pol-
icy of insurance. The bill of lading In law and in fact
represents the goods. Possession of the bill of lading
pleces the goods at the disposal of the purchaser. -
- . But then | understand it to be objected on behalf
of the plaintiffa: “Granted that the purchaser might,
if he pleased, take this constructive delivery and pay
agalnat it the price of the goods; what is there in the
‘cost freight and insurance’ contract which compels
him to do so? Why may he nat insist on an opticn of
waiting for a tender of delivery of the goods them-
salves after heving had an opporunity of examining
them after their anrival?”

Thera are, | think, several sufficient answers to
such a proposition. In the first place, an option of &8
time of payment is not a term which can be infarrad,
wheare the contract itsslf is silent. So far 8s | am aware,
there is no authority for the inference of an option
as to times of payment to be found either in the law
books or in the Sale of Goods Act. Secondly, if there
iz a duty on the vendor to tender the bill of lading,
there must, it seems to me, be a corresponding duty
on the part of the purchaser to pay when such temder
iz made. For thereunder, as the bill of ladimg with its
socompanying documents comes forward by mall, the
purchaser obtains the privilege and absolute power of
profitably dealing with the goods days or waeks, or,
perhaps, in the case of shipments from a distant port,
maonths, before the arrival of the goods themsalves.
This iz, indeed, the ezsential end peculiar advantags
which tha buyer of imponted goods intands to gain
under the CIF contract according to the construction
which | put upan it

Finally, let me test the soundness of the plain-
tiffa’ eontention that according to the true meaning of
this contract their obligation to pay arises only when
delivery of the goods has been tendeared to them after
they have an opportunity of examination, in this way.
Suppose the goods to have been shipped, the bill of
lading taken, and the Insurance for the benefit of the
buyer duly effected by the saller, as expressly stipulated
in the contraci. Suppose the goods then during the
ocean transit to have been lost by the perils of the aea.
The vendor tenders the bill of lading, with the insurance
policy and the other shipping documents {if any) to
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the purchaser, to whom from the moment of shipment
the property has pessed, and &t whose risk, covered by
the insurence, the goods were at the time of loss. Is it |
ask myself, arguabla that the purchaser could be heard
to say, °| will not pay because | cannot have delivery
of and an examination of the goods? But it is just this
which Is necessarily involved in the contention of these
plaintiffs. The seller's answer, and | think conclusive
amswer, 8, “You have the bill of lading and the policy
of insurance.”

I oy Judgrment, the judgment of Hamilton, J., wes
right, and thiz appesl, so far as relates to the plaintiffs’
claim, should be dismissed.

Decision. Under a CIF sales contract, the buyer has no
right to inspact the goods but is obligated to pay upon
the presentation of the proper documenis,

that are of low to moderate value, shipments to repeat
customers, and shipments of goods that may cost-effec-
tively be returned home or resold to a substitute buyer
if the original buyer rejects the documents. Traders that
buy and sell commaodities, natural resource materials, or
other goods while they are still in transit also use docu-
mentary sales.

By establishing a regular course of business on
documentary terms, the seller may become more
comfortable in advancing to open credit account terms
later. However, a documentary sale is not the most secure
method of doing business becanse it offers no guaran-
tee that the buyer will actually purchase the documents
when presented. There is always the possibility that
the buyer may become insolvent, find the goods more
cheaply from another source, or change his or her mind.

Even though the seller can maintain possession,
ownership, and control of the goods through the bill
of lading and can attempt to resell them to a substitute
customer, that may not be so easy when the goods are
in a foreign country or if they have a custom design and
are not readily saleable. Theretore, the seller may want
to require some additional security where the goods
are of a very high value, specially manufactured, for
first-time orders to new customers, or where a seller
is uncertain as to the creditworthiness or integrity of
a prospective foreign customer. In this case it may be
wise to require full or partial payment in advance of
shipment. The seller may also want to consider another

Case Questions

1 Why did the court rule that the buyer was not
entitled to ingpect the goods prior to paying for
them?

2. What sssurance did the buyer have that conform-
ing goods were actually shipped?

3 What terms could the buyer heve negotiated in
tha contract to assure that the goods shipped
woubd be as ordered?

4. Assume that the documents arrive well shead
of the ocean cargo and that they are purchased
by the buyer. A day later, the ship and cargo go
down at sea. Assuming that the carrier was not at
fault, what ia the buyer's recourse?

5. In &8 CIF contract, which party essumes the risk
of changes in the cost of ccean freight after the
signing of the contract but before shipment?

advance payment alternative that we will study in a later
chapter: the use of a "letter of credit” from the buyer's
bank wherein the bank irrevocably promises to become
primarily responsible for purchasing the documents in
lien of the buyer. This added layer of security substitutes
the credit worthiness and integrity of a bank for that of
the buyer.

Measuring Damages for Breach of the
Documentary Sale

In Chapter 4 we discussed the remedies available to a
buyer and seller for breach of contract. In the case of the
documentary sale, if the buyer sues the seller for nonde-
livery or other breach of contract, you can measure the
buyer's damages by the difference between the contract
price for the goods and the cost or fair market value of
replacement goods. How do you determine the market
value in a documentary sale? Is it the market value at
the time that the goods ship, the time of delivery of the
goods, or the time of payment?

Under the English view, damages are based on the
market value as of the date when the buyer would
have paid for the goods had the seller not breached. In
Sharpe ¢ Co., Ltd. v. Nosawa & Co., (1917) 2 K.B. 814,
a Japanese seller entered into a contract to ship peas to
an English buyer under a documentary sale, CIF Lon-
don. Meither the goods nor the documents were ever
sent, and the buyer sued for damages. The question
was whether the buyer’s damages should have been
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BACKGROUND AND FACTS

The plaintiff had purchased ore from Oppenheimer The
plaintiff requested that the defendant bank negotiate
documents on its behalf from Oppenheimer covering
a shipment of “cobalt ore analysis not less than & per
cent peroxide.” The plaintiff apecified that the bill of lad-
ing must be accompanied by & policy of insurance and
g cartificate of analysis from Dr. Helms, a Sydney chem-
ist. Oppenheimer submined for analysis phony samples
of ore to the chemist, who, on the basis of this small
sample, issued his certificate indicating the guality to
be a8 described in the bill of lading. In fact, the ore con-
tained in the sctual shipment was worthlezs. The plain-
tiff browght thiz action in order to recover amownts paid
by the bank against the documents.

JUSTICE BIGHAM

It was mo part of their duty to verify the genuinensss
of the documents; the duty was not cast upon them
of making inquiries at the office of the ship's agent as
to whether the goods had, in truth, been received on
board; nor were they to examing the contents of the
peckages to see whether they weare right: nor wers they
to communicete with Dr. Helma in arder to ascertain
whether he had properly made the anahysis mentioned
in the certificate. The plaintiffs” mandate amounted
in business to a representation to the defendants that
upon all sich matiers they might rely on Oppenheaimer,
and the legal effect of such a representation Is now to
preclude the plaintiffs from questioning the walidity of
amy apparently regular documents which Oppenheimer
might tender. If this iz so, then the only guestion left
on this part of the case is whether the documents wera
apparently regular. it is admitted by the plaintiffs that
the bill of lading and the policy of Insurance were appsar-
ently regular, but an objection s made on this score to
Helms's certificate. It is aald that it professes to show

calculated on the basis of the difference between the
contract price (£10.15 sterling per ton) and the market
price of peas at the time of the anticipated August deliv-
ery (£17.10 sterling per ton), or the difference between
the contract price and the market price of peas on July
21, when the documents would have been tendered in
London {(£12.00 sterling per ton). The court held that
the seller’s responsibility under this contract would have
been incomplete until he delivered the shipping docu-
ments to the buyer in London, at which time he would
have been paid. and that the damages should therefore
be measured by the price of peas on that date, July 21.

Basse and Selve v. Bank of Australasia

S M e A P B

merely the test of the contents of a sample pecket with
a mark upon it, and does mot purport o show & test of
the bill of lading of 100 tons of ore. This, | think, i3 &
fanciful objection. Large quantities of produce are nec-
easarily tested by means of samples. Such samples are
drawen either by the servants of the owner of the goods
or {as it seems) by the servants of the analyst, and if the
samples are carefully and skillfully drawn they gener-
ally fairly represent the bulk. But in this case it would ba
no part of the banks duty to see to the sampling of to
sacertain that it was fairly done. The bank was entitled
to assume that it was so just gs they were entitled to
agsume that the analyst had acted skillfully in making
the analysis. The certificate ks, in my opinion, regular on
itz face, and comes within the meaning of the mandate
under which the bank was acting, and the bank in taking
it acted carefully and properly.

Judgment for defendants.

Decizion. The court ruled that because the certificats
on [ts face was regular, the bank had acted properly in
paying the seller. The bank had no duty to inspect the
ore itself.

Case Questions

1. Why do buyers in internaticnal transactions ofien
use inspection firms?

2. I the sseller fails to provide an inspection certif-
icate as required in the contract, can tha buyer
refuss o accept the documenis?

3. Give examples of industries or products that
would benefit from the following: health certifi-
cate, ingredients certificate, fumigation certifi-
cate, inspection cerificate, certificate of chamical
analysis, certificate of quantity or weight, and
social compliance audit certificata.

In a market with rapidly fluctuating prices, this
question becomes especially important. Seaver v Lind-
say Light Co., 135 N.E. 329 (N.Y. 1922} illustrates how
American courts have diverged from the English rule.
The seller and buyer entered a CIF contract for the
shipment of thoriom from Chicago to London. After
the seller refused to ship, the buyer brought an action
for breach of contract. Contrary to the English rule, the
Mew York court looked at the nature of a shipment con-
tract and stated:

Where was the delivery of the thorium in the present
case to be made? Was it at Chicago or at the London
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dock? When the correspondence and cablegrams are
all construed together, as they must be, then it scems to
me they dearly indicate an intention on the part of both
parties that the delivery was to be made at Chicago, and
when the defendant delivered to a carrier at that point,
paid the freight to point of destination, and forwarded
the other necessary documents, he had fully completed
his part of the contract.

The court then concluded that damages for breach of
a shipment contract should be measured by the market
price of the goods at the port of shipment on that date.

Types of Ocean Bills of Lading

Bills of lading can take a variety of forms with different
functions and usages in trade. The legal significance of
each is important to all parties to the document.

Clean Bills of Lading. In addition to being a docu-
ment of title, the bill of lading is also a receipt for the
goods. A clean bill of lading is one that contains no
notations by the carrier that indicate any visible dam-
age to the goods, packages, drums, or other containers
being loaded. Buyers should insist that all contracts call
for the seller to provide a clean bill.

A bill of lading that is not clean is foul. Normally,
this description applies only to the external appear-
ance of the goods. For instance, the bill of lading must
note leaking containers, rust on metal products, and
external evidence of infestation by insects. As a gener-
ally accepted practice, the bill of lading must state the
condition of the goods themselves, even if they are not
externally observable, if the carrier knows or should
have known that the goods are damaged. This type of
inspection serves to protect the carrier from responsi-
bility for preshipment damage.

A buyer who receives a clean bill still has no assur-
ance that the goods will arrive in good condition. A
chean bill of lading means only that the carrier noted no
obvious or visible damage to the goods when they were
loaded aboard ship. A clean bill of lading is no guaran-
tee as to the quality of the goods or their conformance
to the description in the sales contract. Moreover, it is

no guarantee that the goods will not be damaged during
the voyage.

On-Board Bills of Lading. An on-board bill of
lading, signed by the ships master or other agent of
the carrier, states that the goods have actually been
Ipaded aboard a certain vessel. In most documentary
sales, the buyer would want to specify that payment is
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conditioned upon receipt of a negotiable, clean onboard
bill of lading. This document gives some assurance that
the goods described in the bill of lading have actually
been Inaded on board and are under way to the buyer. It
also insulates the exporter from loss of the goods before
loading. An importer who buys an on-board bill also
has an approximate idea of when the goods will arrive.

Received-for-Shipment Bills of Lading. A received-
for-shipment bill of lading, on the other hand, is
issued by a carrier only upon having received goods for
transport. It has limited use in cases of a delay between
the delivery of the goods to the carrier and their being
loaded aboard ship. Imagine a buyer who is asked
to pay for a received-for-shipment bill of lading for
bananas being shipped from Honduras to the United
States. The buyer has no guarantee that they will not
spoil on the sun-parched dock weeks before they are
loaded. Most documentary sales contracts will require
that sellers tender on-board {and dean) bills of lading.
A received-for-shipment bill of lading can be converted
into an on-board bill of lading if the carrier notes the
vessel name and date of loading on the face of the bill.

Straight Bills of Lading. The bill of lading used in a
documentary sale is negotiable. In nondocumentary
sales, a nonnegotiable or straight bill of lading will
suffice. A straight bill of lading should not be confused
with a sea waybill which is used in some countries and
is 2 nonnegotiable receipt for goods received by the car-
rier containing the contract of carriage and identifying
the party to whom the goods may be released. 5ea way-
bills are used less frequently than bills of lading.

Ocean carriers use a straight bill of lading only if the
seller intends that the goods be delivered directly to a
consignee, a specific person, named in the bill. The
consignes may be the foreign buyer, as in the case of a
sale on open account terms. It may also be the buyer’s
bank or customs agent. There is no requirement for the
consignee to produce the actual straight bill of lading 1o
the carrier in order to take delivery in the United States;
generally the only requirement is proof of identifica-
tion. However, courts in Canada, the United Kingdom,
and some other countries require consignees to pro-
duce a straight bill of lading when daiming their goods
from the carrier.

Straight bills of lading are also used when the
exporter is shipping to its own agent (or subsidiary
company) in the foreign country, with the expectation
that the agent will make direct arrangements with the
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buyer for payment before turning over the goods. As
in the case of negotiable documents, the carrier may
deliver only to the party named in the bill. If the car-
rier delivers the goods to anyone else, it will be liable for
misdelivery. Straight bills do not represent transferable
title to the goods and cannot be used as the sole collat-
eral for a loan. Thus, the typical use of straight bills of
lading is when there is no financing involved.

Other Types of Transport Documents

Manvy specialized types of transport documents are in
use today. The ocean bills of lading just described are
only a few of the most common types. Transport docu-
ments have specific uses, depending on the type of car-
rier and the function the document is to perform. Many
new types of transport documents have been developed
because of modern shipping techniques. The follow-
ing summary describes the different types of transport
documents,

Air Waybills. Most air transport is handled through
nonnegotiable air waybills issued by air cargo carriers.
The carrier will make delivery only to the consignee
named in the bill. The importance of negotiability in air
transport is not as important as in ocean freight becanse
the goods are not out of the control of the parties for
long periods. The air waybill contains a mechanism by
which the seller can guarantee payment, even though
the sale is not a documentary sale. The air waybill can
name a foreign bank as consignee and specify that the
goods be held at the point of destination until the bank
guarantees payment or antil the bank approves release
to the buyer. COD services are also available.

Forwarder’s Bills of Lading.  Freight forwarders (who
usually also act as customs brokers for importers) are
federally licensed individuals who act as agents for sell-
ers. They handle their foreign shipments, book trans-
portation, prepare documents and customs forms, and
perform other functions. They are excellent sources of
information on packing and transporting cargo, evalu-
ating alternative shipping options, and obtaining freight
rates. Freight forwarders can issue either straight or
order bills of lading. Only certain forms of forwarder’s
bills are acceptable in a documentary sale. Forwarder's
bills allow claims only against the forwarder itself, not
the carrier. The carrier is liable only to the forwarder
who holds the carrier’s bill of lading.

Forwarder’s bills must be distinguished from for-
warder's receipts, which are mere acknowledgments

that the forwarder has received goods for shipment.
Such receipts are nonnegotiable and usually will not be
accepted for payment under a draft unless specifically
allowed.

Multimodal Transport Documents.  When goods are
transported by only one mode of transportation, the
transport is referred to as umimodal. If the transport
is executed using more than one mode of transporta-
tion, the transport is multimodal. Multimodal trans-
port operators, sometimes called combined transport
operators, are firms that arrange for cargo to be sent
via several different carriers in one journey—truck, rail,
barge, and/or ship. Multimodal transport was made
possible by new methods of containerizing freight
that replaced “break bulk™ cargo for all but the small-
est shipments. The multimodal transport document,
or combined transport document, is a single contract
between the shipper and the operator, who, in turn,
contracts with each of the carriers involved. They are
sometimes referred to as “through bills of lading” The
operators become responsible for the shipment of goods
throughout the time of their transport.

Electronic Data Interchange

Paper transport documents are increasingly being
replaced by electronic data interchange (EDI),
whereby shipping data are transmitted over the Inter-
net using one of several standards. Under this practice,
trade documents such as bills of lading, letters of credit,
and certificates of origin may be filed electronically at a
central database.

The electronic transfer of documents has several
advantages over paper-based transfers. First, it lets buy-
ers and sellers track goods that are in transit and lets the
parties make necessary adjustments when the goods are
delayed. Second, the faster transmission of bills of lading
and other documents lets the seller get faster payment
for goods, which in turn translates into an improved
cash flow for the seller. Third, it eliminates the need to
prepare multiple copies of documents manually, which
reduces redundant paperwork and improves efficiency
and accuracy.

The use of EDI raises several issues. A principal con-
cern is security. Traditionally, the buyer has had to pres-
ent an original signed bill of lading to receive the goods.
Although a “digital signatore” may replace the written
signature requirement, such documents may not be
protected against unauthorized access. Infrastructure is
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another issue. Not all geographic regions have reliable
telecommunication networks.

Another obstacle to the global paperless system of
trade is the lack of standardization. A particular trade
document, such as a bill of lading, may have several
different formats depending on the country and prac-
tices it uses. For a global system to work, there must be
a standard format of trade documents.

ALLOCATING SHIPPING
RESPONSIBILITIES AND THE
RISK OF LOSS

Earlier in this chapter, and in the Biddell Brothers case,
we saw that in certain documentary sales the seller is
responsible for arranging and paying for ocean trans-
portation and that risk of loss shifts to the buyer when
the goods are properly delivered to the carrier at the
port of shipment.

In the following sections, we look at how shipping
responsibilities and risk of loss are allocated in general.
The material in the following sections applies to all con-
tracts for the sale of goods, not just those with docu-
mentary payment terms.

Freight and Transportation Charges

Shipping terms are integral to the price term itself.
Because of the high cost of air and ocean freight, a
buyer and seller must do more than merely agree on
a price for the goods; they must also agree on who is
going to pay the transportation and cargo insurance
charges. For the price quoted, will the seller deliver the
goods to the buyer, put them aboard a ship, or just make
them available to a common carrier at the factory door?
For instance, a seller might say, “This is the price if yvou
come to my factory and pick up the goods. If you want
me to pay to get them to the seaport in my country, or
even across the ocean to your country, [ will, but this is
what the price of the goods will be then”

A seller will frequently present a proposal to a buyer
offering a choice of shipping terms. For instance, one
proposal may show a price with ocean freight, another
without. These choices provide the buyer with a break-
down of the costs and responsibility for those costs
within the transaction. Buyers who have an itemized
breakdown of the various transportation, handling,
and insurance charges from the seller can compare
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those with the costs of making the shipping arrange-
ments themselves. Furthermore, transportation costs
are needed if the buyer is comparing prices from two
different foreign suppliers located in different parts of
the world.

A buyer who requests all suppliers to guote prices
with the same shipping terms can compare "apples to
apples” A buyer might also request certain shipping
terms because of the nature of their business. A buyer
who imports regularly may have buying agents in the
seller’s country who can handle the details of moving
the goods. Similarly, a buyer may take full responsibility
for chartering its own ships, as in the case of a develop-
ing country making a large purchase of grain. They may
want the grain made available to them alongside their
ship, and they will pay all expenses and bear all risks
from that point. In many cases, a seller who maintains
a warchouse in the buyer’s country will price the goods
for pickup there.

Unless a seller is in such a dominant position in the
market that it can dictate terms, it may want to offer
more flexible shipping terms to make the sale. Even
if a competitor offers a lower price, a firm with better
shipping terms may get the order. The buyer may lack
experience in moving cargo or may just not want to deal
with arranging transportation in the sellers country.

For instance, imagine a Japanese buyer who attends
a trade fair in New York and condudes a contract with a
company from Boone, North Carolina. The buyer may
not want to bother with getting the goods from “the
Boonedocks™ to a ULS. seaport and then on to Japan.
Rather, the buyer just wants the best price for the goods
delivered and unloaded from a ship at a Japanese sea-
port nearest the buyer’s factory.

Allocating the Risk of Loss

The parties to a contract must know when they are
responsible for damage or loss to goods and when they
are not. Clearly, the seller is responsible if fire destroys
the goods during production at the seller’s plant. Like-
wise, if the goods are destroyed after they have been
moved into the buyer’s warchouse, then the buyer is
responsible. But when does the risk pass from one party
to the other? In some countries, in the absence of a pro-
vision in the contract, the risk of loss is on the party
whao has “title” to the poods—the party who owns them,
or the bill of lading, at that moment. However, because
the bill of lading does not move physically with the
goods, a determination of who owned the goods at the
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time of their destruction is often difficult. For example,
the bill of lading may have been negotiated to the buyer
at 2:12 in the afternoon, but we have no evidence as to
what time the ship actually sank Here, there is no way
of determining who actually "owned” the goods at the
exact moment of loss. This “title” method has not been
employed in the United States for many decades.

ldeally. the seller wants to be free of the risk of loss as
soon as the goods leave its premises. The buyer would
like to delay it for as long as possible. The ability to
negotiate, of course, stems from the relative bargaining
position of the parties. If the seller’s products contain
superior technology or if they are commodities in short
supply or patented produocts that the buyer needs, then
the seller may be in a stronger position to shift the risk
to the buyer. Similarly, if the buyer is in a dominant eco-
nomic position, such as by being able to order in large
quantities, the buyer may be able to dictate the terms
of the contract. For example, the owner of a rare 1927
Rolls-Royce in London may say to a U5, buyer, "You
may purchase my Rolls in London and drive it away, but
if you want it shipped to you, you must bear all the risks
of the journey from the moment it leaves my door”

Buyer and seller are always free to decide in their
contract when the risk of loss will pass from one to the
other. However, if the parties fail to do so and a dispute
arises, the courts will be forced to decide on the basis of
whether the contract is of the shipment type or of the
destination type.

Destination Contracts. How the responsibilities of
the parties are defined determines whether a contract is
a shipment or a destination contract: Who has respon-
sibility for shipping or transporting the goods? Who
is paying the freight charges? By what means will the
buyer remit payment? If the contract calls for the seller
to deliver the goods to a particular destination, such as
the buyer’s city or place of business, the contract is a
destination comtract (also known as an “arrival”™ con-
tract). Under the UCC, the risk of loss in a destination
contract passes to the buyer when the goods are ten-
dered to the buyer at the point of destination.

Shipment Contracts. [f the contract calls for the seller
to ship the goods by carrier but does not require the
seller to deliver the goods to a named place, then it is
a shipment contract (also known as a "departure” con-
tract). In a shipment contract, the risk of loss or dam-
age to the goods passes to the buyer when the goods are
given to the first carrier—be it truck, airline, or ocean

carrier. Shipment contracts are more common in inter-

national trade becanse sellers usually prefer not to be
responsible for the goods at sea.

The Risk of Loss in International Sales
under the CISG

The Convention on Contracts for the International Sale
of Goods contains provisions that assign the risk of loss
in Articles 66-70. The basic rule of Article 66 is that,
unless the parties agree otherwise, any loss or damage
to the goods occurring after the risk of loss has passed
from seller to buyer does not relieve the buyer of his or
her obligation to pay for the goods, unless the loss or
damage is the fault of the seller. According to Article
67, if the contract calls for the goods to be handed over
to a carrier at a particular place, then the risk passes to
the buyer at that place. However, if the seller is simply
expected to ship and no particular place is mentioned,
the risk passes to the buyer when the goods are handed
over to the first carrier for shipment to the buyer. For
instance, assume that a company located in Boone,
North Carolina, confirms an order for the export of its
product to a foreign customer. The contract reads sim-
ply "Seller will handle all transportation charges and
arrangements.” The seller arranges for a trucking com-
pany to pick up the goods and deliver them to the air
carriers terminal at the airport in Charlotte, 100 miles
away. The risk of loss will pass from seller to buyer when
the goods are first handed over to the trucking com-
pany at the sellers factory or warchouse in Boone. If the
goods are damaged from that point forth, on land or in
the air {or at sea, in the case of ocean shipment), the loss
falls on the buyer. Of course, the seller is responsible for
properly packaging and preparing the merchandise for
shipment. The buyer would be relieved from any obliga-
tion to pay for the goods if the loss was due to an act or
omission of the seller {Article 6&).

Trade Terms

While it is possible to draft a detailed agreement for
allocating shipping and transportation charges between
buyer and seller and to specify when the risk of loss
shall pass, in most routine cases this is done by using
trade terms, sometimes called shipping terms. Trade
terms are usually expressed in the form of abbreviated
symbols, such as FOB or CIE. They are a shorthand
method that permits the parties to express their agree-
ment quickly, with little confusion, and with few lan-
guage problems. If the parties use a trade term in their
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contract, they must define it. If it is not defined in the
contract, a court would have to look to the applicable
law for its interpretation. The most common method of
defining trade terms, however, is to incorporate them
into the contract by reference to some independent
source or publication.

International Rules for the Interpretation of
Trade Terms

The most important set of trade-term definitions are
the Intermational Rules for the Interpretation of Trade
Terms, or Incoterms 2010, published by the Paris-based
Imternational Chamber of Commerce. These definitions
have the support of important business groups, includ-
ing manufacturing, shipping, and banking industries
worldwide. Courts and legal scholars in many countries
cite them as having the effect of customary law. First
published in 1936, the current revision was released in
January 2011.

Incoterms inclode 11 trade terms classified inio
four groups—E, F, C, and D—according to the relative
responsibilities of each party and to the point at which
the risk of loss passes from seller to buyer. Exhibit 3.3
arranges the terms with the minimum responsibility
of the seller and the maximum responsibility of the
buyer appearing at the top; the minimum responsibility
of the buyer and maximum responsibility of the seller
appear at the bottom. International salespeople, export
managers, and world traders benefit from a working
knowledge of these terms. Because Incoferms are not
automatically part of a contract for the sale of goods,
partics should include a clanse, such as “This contract is
to be interpreted in accordance with Incoterms”

The following case, Cedar Petrochemicals, Inc. v
Dongbu Hannong Chemical Co., illustrates the wide
acceptance of Incoterms and its interaction with the
Convention on Contracts for the International Sale of
Goods discussed in Chapter 4.

The following section looks at some hypothetical
illustrations to see how these terms are used. Keep in
mind that the terms were drafted by their authors to
reflect how companies actually do business. Selecting a
term for incorporation in a contract is more than just
bargaining over who will pay freight costs or bear the
risk of loss. Certain terms may fit better with the needs
of the parties. Some are suited for ocean carriage, some
for air transport, and others for multimodal transport.
Some terms are suited for a documentary form of pay-
ment, while others are suited to open account payment
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terms. Also, keep in mind that the terms are for mar-
itime and inland waterway transport only: FAS, FOB,
CFR, and CIE Others are for any mode of transport.

E Terms

E terms place the lowest amount of responsibility on
the seller. In the following hypothetical situation,
assume a buyer in the Netherlands is placing an order
with a supplier in Albany, New York. The buyer states
that its U.S. subsidiary will pick up the goods at the
Albany plant and arrange export. Therefore, the seller
will probably quote its price in terms EXW Albany fac-
tory. Under this term, the seller need only make the
goods available at its factory (or mill, farm, warchouse,
or other place of business) and present the buyer with
an invoice for payment. The buyer must arrange all
transportation and bear all risks and expenses of the
journey from that point. The buyer must also dear the
goods for export by obtaining export licenses from the
LS. government.

This term is most often used when the buyer will
pick up the goods by truck or rail Therefore, for inter-
national shipments, EXW terms are common in Europe
where goods frequently move across national bound-
aries by ground transportation. But unless the buyer
requests this term, use of it may show that the seller is
not really interested in exporting and is unwilling to
accommodate a foreign buyer.

F Terms

The F terms are shipment contracts similar to those
studied earlier. Under F terms, the seller must deliver
the goods to the designated point of departure “free” of
expense or risk to the buyer. At that point, the risk of
loss passes from seller to buyer. The buyer arranges the
transportation and pays all freight costs. However, if it is
convenient and the parties agree, the seller may pay the
freight and add that amount to the invoice price already
quoted. F terms are often vsed when the buyer con-
tracts for a complete shipload of materials or commodi-
tics and thus has reason to assume the responsibility for
arranging carriage. F terms may also be used becanse
the buyer feels that it can obtain better freight rates than
the seller. Some F terms are for ocean shipment only.
Others can be used for all modes of transport.

Assume that the buyer in the Netherlands wants
to arrange its own ocean transportation. The seller in
Albany wants to deliver the goods to a carrier near it,
for transportation to the Port of New York, making it
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necessary for different forms of transportation. For
instance, the seller might deliver the goods to a barge
hauler for a trip down the Hudson, or to a railroad or
trucking company. The seller may want to hand over
the goods to a multimodal terminal operator nearby
and let it handle the goods from there. This inland
carrier will then transport the goods to the Port of
New York for shipment to the foreign destination. If
this inland carrier is in Albany, then the seller should

. SN

BACKGROUND AND FACTS
In May 20085, Cedar Petrochemicals, Inc., & New York-
bazed petrochemicals trader, entered into & contract
with Dongbu Hannong Chemical Co_, Ltd., 8 South
Korean corporation, whereby the latter agreed to
deliver a certain quantity of liguid phenol to & ship
called the Bow Flora in the pot of Ulsan, South Korea,
at which point Cedar would take possession. The terms
and conditions of the contract provided that ®lncoterms
2000 as amended to date” would govern and contained
the delivery term “FOB Ulsan Anchorage, Korea” The
contract also prowvided that the phanol mest certain
specifications with respect to color.

The phencl was subsequently loaded onto the
Green Pioneer, a ship chamered by Dongbu, in the
port of Yosu, South Korea for shipment to Ulsan whera
it was tranaferred to Cedar’s vessel, the Bow Flora.
Inapections in Wisan detarmined that the phenol com-
plied with contract specifications and, 28 a result, Cedar
tendered payment to Dongbu. However, subseoquant
teats performed when the Bow Flora amived In Rother-
dam, the Metherlands, in July 2005 revealad that the
phenol no longer conformed to contract apecifications.
Retesting in South Eorea discoverad the presence of
particulate metter in the Green Plonser which may have
tainted & portion of the phenol when it was trensferred
to the Bow Flara.

In May 2006, Cedar filed a lawsult against Dongbu
alleging braach of two provisions of the CISG, specif-
ically, Article 35 (requiring goods be fit for ordinary
usage or any particular purpose that is “expressly or
impliedly made known to the seller”) and Article 36
[providing that & seller is liable for defects present
before risk tranafers to the buyer “even thowgh the lack
af conformity becomes apparent only after that time").
Donghu clalmed that the contractual term “EO.B. Uisam,
Anchorage” displaced the provisions of the Conven-
tion on Contracts for the International Sale of Goods
(“CISG") on which Caedar relied and that it was anly

quote prices FCA Albany. Here, for the contract price,
the seller bears the costs and assumes all risks of getting
the goods from its factory to the carrier or terminal in
Albany. The seller then has the responsibility to obtain
any necessary government export licenses. This term
can also be used for air transport. A term FCA JFK Air-
port means that the seller has agreed, for the contract
price, to deliver the goods from Albany to the airline in
New York for shipment.

abligated to provide phenol that conformed to the spec-
ifications at the time of delivery in Korea.

TAYLOR SWAIN, DISTRICT COURT JUDGE
The CISG is an international convention that govems
the formation of international sales contracts, as well
&4 the rights and obligations of the parties. The Conven-
tion "automatically applies to international sales con-
tractzs betwean parties from different contraciing states
unleass the parties agree to exclude [ita] application”
Zhajlang Shaaxing Yongli Printing & Dyeing Co., Ltd. «
Microffock Textile Group Corp., Mo. 06-CV—22608{J.10],
2008 WL 20838062, at *2 (5.D.Fla. May 19, 2008): CISG
Art. 6. Where parties wish to exercize thair right to
derogate from the CISG, they must do so explicitly.
See BP Ol iat'l, Lid., v. Empresa Estatal Peiroleos de
Ecusdor, 332 £3d4 333, 337 (5th Cir 20003} (holding that
“if the parties decide to exclude the [CISG], it should
be expressly excluded by language which states that it
does not apply”l; Asanie Techs., Inc. v. PMC-Sierra, inc.,
i6d ESupp.2d 1142, 1160 {N.D.Cal_ 2001} {holding that a
cholce of law provision selecting British Columbia law
did mot “envince a clear intent to opt out of the CISG™).
MNone of the terms Dongbu cites explicitly exclude or
atherwise axprass & clear intent to displace the CISG.

Dongbu’s contention that the *FO_B" term dis-
placas Article 36 liability for hidden defects that only
manifest after delivery is plainly incorrect. As provided
im the contract, the definition of "EO.B" is furnished
try Incoterma {International Commercial Terms) 2000,
& widely used glossary of trade terms published by
the International Chamber of Commerce. According to
Incoterms 2000:

“Fres an Board” means that the seller dellvers when
the goods pass the ship's rail at the named part of
shipment. This means that the buyer has to bear all
costs and risks of loss or damage (o the goods from
that paint.
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It i= worth noting at the outsst that the entire body
of Incoterms— "FE0LB" included —is incorporated into
the CISG through Article 8(2) thereof. [citation omitted].
Dongbu makes no attempt to explain how a term that
s made part of the CI5G could also dercgate from it
Maore to the point, because the contract does not explic-
itly displace any provision of the CI5G, Dongbu's argu-
ment depends on the erant assumption that Free on
Board is so fundamentally incompatible with Article 36
that the choice of the former necassarily implies a decl-
sion to exclude the latter. Free on Board means that,
if the goods are injured before risk has passed to the
buyer, the seller is liable: if the injury ocours aftererard,
the buyer is lisble. Aricle 36 is whaolly compatible with
that division of risk; it merely affirms that the decisive
question when assigning liability is who bore the risk of
hosa at the time the injury occurred, not when the injury
manifested. [citation omitted]. If Cedar succeeds in
showing that the phenol was damaged prior to delivery

Assume now that the Dutch buyer is purchasing a
bulk cargo, such as agricultural commodities, and will
charter a full ship for the overseas voyage—a voyage
charter—departing from New York to Rotterdam. The
buyer may find the voyage charter more convenient and
cheaper to arrange than leaving the shipping up to the
seller. The buyer wants the seller to place the goods on
barges or on the pier alongside the ship, Queen Anna
E. docked at the Port of New York. The appropriate
contract terms are FAS Queen Anma E. (If the name of
the vessel is not yet known, the parties can contract on
terms FAS New York.) The risk of loss passes from seller
to buyer once the goods are alongside the ship. The
buyer, having arranged the ocean transport, will pay
the separate costs of loading the vessel. The seller must
obtain an export license and dlear the goods for export.
An FAS buyer should also provide the seller with notice
of the ship’s departure date and loading times. The sell-
er'’s obligation is to place the goods alongside the vessel
within the time called for in the contract.

Under FOB {free on board) contracts, the seller
bears slightly more responsibility. In addition to obtain-
ing export clearance, the seller must place the goods
aboard the ship. Risk of loss passes to the buyer once
the goods are on board. Therefore, if the contract is on
terms FOE New York or FOB Cueen Anna E, the seller
must secure export licenses, pay all costs of loading, and
deliver the goods over the ships rail. Notice that under

to the Bow Flora, the FOB term will not shield Dongbu
from liability.

For the foregoing reasons, Defendant’s motion for
summary judgment dismissing Plaintiff's complaint is
denied in its entirety.

Decision. The court held thet Incoterms are incor-
porated into the body of the CISG, and there was no
incompatibility between the CISG and the Incoterm
“FED.B” The parties’ contrect feiled to displace any pro-
vigion of the CISG, and consequantly, the application of
Ineoterms as well.

CASE QUESTIONS

1. What provisions could Dongbu have inclueded in
the contrect with Cedar if it intended to avoid the

application of the CISGE?
2. What lncaterm would you have recommended to
Dongbu in order to avoid the result in this cege?

Incoterms, the seller’s responsibility does not end until
the goods are actually on board the vessel. Exporters
should always use the FOB term as a shipment contract
as it was intended. Using it in conjunction with a desti-
nation location (eg.. FOB foreign porf) contradicts the
Imcoterms definition and shifts the risk of the voyage to
the exporter.

C Terms

C terms are also shipment contracts. The letter C indi-
cates that the seller is responsible for certain costs after
the delivery of goods to the carrier. Like the FOB term,
however, risk of loss passes to the buyer when the goods
are on board the vessel or carrier. Assume that owr
Dwutch buyer requests pricing information from Albany.
As an experienced exporter, the seller might understand
that the buyer has little interest in arranging transporta-
tion, let alone coming to pick up the goods. The buyer
simply wants the goods delivered to the port of entry in
its country closest to its company. If this requires ocean
shipment, the seller will prepare a price quotation CFR
Port of Rotterdam (formerly called C & F) or CIF Port of
Rotterdam. For the price quoted, the seller will deliver
the goods to an ocean carrier, arrange shipment, prepay
the freight charges to the agreed-on port of destination,
obtain a clean on-board bill of lading marked freight
prepaid, and forward it along with the invoice to the

buyer for payment.
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The only difference between CFR and CIF terms is
that under CIF terms the seller must also procure and
forward to the buyer a policy of marine insurance to
cover the risk of loss once it passes to the buyer. (This
amount is the minimum coverage; the buyer may want
to request the purchase of additional insurance for its
own protection.) By providing both carriage and insur-
ance coverage, the seller is able to earn additional profit
vet retain its rights in the goods until payment is made
against documents. Upon presentation of the bill of lad-
ing, the Dutch buyer must make payment, but once it
receives the bill of lading, it can resell the goods, or if
the goods are lost, it is entitled to collect the insurance
money. However, both Inceterms and maritime practice
seem to indicate that, if the seller desires, it may forgo
its right to collect on the documents, negotiate the bill
of lading directly to the buyer, and make other arrange-
ments for payment or credit.

If the seller intends to arrange ocean transportation
but will deliver the goods to a road or rail carrier, inland
waterway, or to a multimodal terminal operator for
transit to the seaport, the seller may wish to quote CPT,
Port of Rotterdam. Here, the risk of loss shifts to the
buyer when the goods are delivered to the first carrier.
CIP terms are the same as under CPT, with the added
requirement that the seller procure insurance to cover

the buyer's risk of loss.

[} Terms

Contracts with I} terms of sale are destination (or
“arrival”) contracts. If the seller in Albany is willing to
enter into a destination contract, then it must be willing
to accept far greater responsibility than under any other
terms. For the price stated in the contract, the seller must
deliver the goods at the port of destination and bear the
risk of loss throughout the journey. Thus, if the goods
are lost in transit, the Dutch buyer would not be entitled
to claim the insurance money, although the buyer may
have lost profits it was hoping to make on the goods.
The I terms may be used for any mode or modes of
transport. If the contract terms are DAT Rotterdam, the
seller must clear the goods for export and bears all costs
and risks associated with their delivery and unload-
ing at the terminal in Rotterdam. The Dutch buyer is
responsible for all costs and risks going forward includ-
ing clearing the goods for import in the Netherlands.
The parties’ responsibilities are identical if the contract
terms are DAP Rotterdam with the exception that the
seller is responsible for delivery to the named destina-
tion not unloaded, and the buyer is responsible for the

costs and risks associated with unloading in addition to
clearing the goods through customs. Finally, the sellers
responsibilities are at their maximum if the contract
terms are DDP Rotterdam in which the seller bears all
risks and costs associated with delivery of the goods
ready for unloading and cleared for import. Clearly,
the seller will not want to take on the responsibility
and risks of a DDP shipment unless it is experienced in
importing into the Netherlands and familiar with cus-
toms regulations and taniff laws there.

Today, destination contracts are actually becoming
more popular due to an increasingly competitive and
globalized marketplace. Many manufacturers and other
shippers find they must do more and more to win and
keep customers. In other words, shippers often have
to provide credit terms to their customers by shipping
on open account and giving the customer time to pay.
Shippers are also being forced to take greater respon-
sibility for getting the goods into the customer’s hands.
For these reasons, more and more shippers are quoting
prices on [ terms than ever before. Still others are quot-
ing prices on C terms to shift the risk of the vovage but
voluntarily forgoing the documentary collection and
sending the bill of lading directly to the customer for

payment on open account.

Modification of Trade Terms

On occasion, the partics may be tempted to alter the
meaning of a trade term in their contract to meet their
own business requirements. The International Chamber
of Commerce and many experienced lawyers usually
recommend that buyer and seller do not attempt to add
to, explain, or change the meaning of any trade term
without legal advice. This “customizing” only causes
needless confusion. The problem wsually arises in CIF
contract cases. The general rule is that if the additional
shipping terms added by the parties to a CIF contract
do not contradict the usual terms of a CIF contract, then
the contract will still be considered a CIF contract.

On the other hand, by inserting additional terms
that are contrary to the usual meaning of CIF, they can
destroy the CIF terms. For instance, assume that the
parties enter into a contract labeled "CIE” They then
add that “payment is not due until the goods are sold by
the buyer” A court must then decide, looking at all the
evidence, whether the contract was on CIF terms. The
court in Kumar Corp. v. Nopal Lines, Ltd. discusses this
issue. As you read, notice that the court decides the case
on the basis of the seller’s failure to obtain insurance on
the cargo as required under CIF terms.
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BACKGROUND AND FACTS

Eumar sold 700 television sets to one of its largest cus-
tomers, Mawva, in Vlenezuela. The contract was on CIF
terms, Maracaibo. Howewver, they agreed that Nava
weould not pay Kurmar until Nava actuslly sold the mer-
chandise. Kumar obtained the televisions from its sup-
plier, received them in its Miami warehouse, loaded
them on a trailer, delivered the trailer to its freight
forwarder, Maduro, in Florida, and obtained the ship-
pimg documents. The trailer was stolen from the Mad-
uro lot and found sbandoned and empty. Kumar had
failed to obtain marine ingsurance on the cargo. Kumar
sued Maduro and the carrier. The defendants argued
that, becausa the risk of logs had pessad from Kumar
to Mawa, Kumar did not heve standing to sus. Thea
triegl court agreed with the defendants and dismizssed
Eumar's case. Kumar appealed.

DANIEL S. PEARSON, JUDGE

Ewmar's argument that it is the real party in interest pro-
ceeds _ . from the premise that its agreement to post-
pone Mava's obligation to pay for the goods modified
the ardinary consaguance of the CIF contract that the
risk of logs shifts to the buyer. A CIF contract is & recog-
nized and established form of contract, the incidents of
wrhich are well known. Thus, if a buyer and seller adopt
such & contract, “they will ba presumed, in the absenca
of any expreas term to the contrary, to have adopted all
the normal incidents of that type of contract,” D M. Day,
The Law of International Trade, 4 (1981), one of which is
that the buyer, not the seller, baara the risk of loss when
the goods are delivered to the camier and the seller's
other contractusl obligations are fulfilled. A CIF contrect
ig not a contract “that goods shall amive, but 8 contract
to ship goods complying with the contract of sale, to
obtain, unless the contract otherwise provides, the odi-
nary contract of cardage to the plete of destination, and
the ordinary contract of insurance of the goods on that
voyage, and to tender these documents against pay-
ment of the contrect price.” C. Schmitthoff, The Law and
Practice of international Trade, 26-27 (Tth ed. 1930).

It is clear, howewer, that partias may vary the terms
of a CIF contract to meet their own reguirements. But
where the agreed-upon variation is such that it remoses
g wital ingredient of a CIF contract, then the coniract
ceases to be & CIF contract. Thus, “if according to the
Intantion of the parties the actual delivery of the goods
[to the buyer] iz an essential condition of performance,
the contract is not a CIF contract” C. Schritthoff, supra.

Chapter 5: The Documientary Sale and Terms of Trade 143

In the present cese, Eumar and MNava agreed to
payment upon Mava's sale of the goods inVenezuela
- - . [thereby negating &n essential ingredient of the CIF
contract]. . . . [Tlhe use of the term CIF does not ipso
facto make the contract a CIF contract if the contract
has been altered in 8 manner that is repugnant to the
very nature of a CIF contract. Therefore, because the
record before us does not . . . conclusively show that
the contrect remained a true CIF contract despite the
agreaement between Kumar and Nave concerning the
payment for the goods, it was improper for the trial
court to conclude as a matter of law that the risk of loss
passed to Mave when Kumar delivered the goods to the
shipper.

But even sssuming, arguendo, that we were to
conclude, as did the trial court, that the risk of loss
passed to Nava merely by virtue of the label CIF on the
contract, Kumar must still prevall. Under the CIF con-
tract, Kumar was obliged to procure insurance, and by
not doing so, acted, intentionally or unintentionally, as
the ingurer of the shipment. As the insurer of the ship-
ment, Kumar was obliged to pay Newve, the risk bearer,
for the loss when the goods were stolen. Being legally
obliged to pay Mava's loss, Kumar would thus be sub-
rogated to Mava's claima against the appelless. Since &
subroges Is the real party in interest and may sue in =
owwn name, Bumar would have standing to sue under
this theory.

Reversed and remanded for further proceedings.

Decigion. The court held that where, under a CIF con-
traci, the seller feils to obtain marine cargo Insurance
on behalf of the buyer, the risk of loss remains with the
seller, who becomes a self-insurer of the property. As
such, the seller has standing to sue the carrier for the
cargo losa.

Case Questions

1 In what way did the wording of the contract con-
tradict the CIF term?

2. if the court seid that the parties may vary the
terma of their contract to meet their own require-
ments, why did the count not recognize the con-
tredictory wording?

3. Assume that a seller fails to procure insurance
on & shipment as required by contract and that
the shipment {2 lost &t sea. As between buyer and
saller, which party will bear the losa?
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CONCLUSION

Transaction risks can threaten significant costs to doing
international business. Contract negotiations repre-
sent a good opportunity to address transaction risks
in advance. In an international contract for the sale of
goods, the terms of sale are as essential to the contract
as the quality of the goods themselves. Moving goods
around the world is expensive and risky. If a contract
does not specify the terms of sale and who bears the risk
of loss, the partics may be in for a tremendous surprise.
Moreover, because of the risks of nonpayment and non-
delivery, the parties may not wish to do business on
cash or open account terms until a business relationship
is established. Thus, an understanding of the documen-
tary sale, as well as of the most common trade terms, is
necessary for any international sales specialist or export
MAnager.

Despite the continued and widespread use of the
documentary sale, its use has declined somewhat in the
recent years due to a number of factors. First, the greater
reliability of international credit reporting makes open
account transactions between foreign parties much

FEFUEE AR P E P e | R 1T ¥
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1. Transaction risks are those risks to buyer and seller
resulting from moving money and goods under an
international sales contract. They arise from barri-
ers that separate buyer and seller, including distance,
oceans, the time that the cargo is out of possession
of the partics, communication and language diffi-
culties, cultural differences, national boundaries,
interference by local customs authorities, and differ-
ences in legal systems.

2. The documentary sale is one type of contract for the
international sale of goods, using ocean transport,
in which the buyer must pay upon the presentation
of a negotiable document of title by the seller. The
parties might indicate their desire for a documen-
tary sale by specifying in the contract that payment
terms are “cash against documents™ or "documents
against payment.”

3. A bill of lading is a document of title that an ocean
carrier issues to a shipper upon receiving goods
for transport. Bills of lading can be negotiable or
nonnegotiable. Nonnegotiable bills are contracts of

safer than in previous years. Second, increasing global-
ization means closer, long-term relationships between
vendors in a global supply chain. Third, it is possible
to purchase many of the same products on other terms
from domestic sources, such as domestic subsidiaries
of foreign manufacturers or through local distributors.
Nevertheless, the documentary sale is often used when
the credit risk is significant. It is also used when the
goods will be resold while in transit. Common exam-
ples are agricultural commodities, oil, and fungible
goods. The bill of lading, which serves as a document of
title, permits the goods to be bought and sold, time and
apain, even though they remain aboard ship on the high
seas or are sitting in a foreign port.

No reader should be left with the impression that the
documentary sale eliminates the risk of foreign ship-
ments. The buyer might refuse the documents when
they are presented by its bank or it may be unable to
pay. Similarly, the buyer might purchase documents
that appear to be in order only to find defective mer-
chandise in the containers—or no merchandise at all.
The solution to some of these problems is the subject of
the next chapter.

carriage and receipts for depositing goods with a
carrier for shipment. Additionally, negotiable bills of
lading serve as a document of title. Only negotiable
bills of lading can be used in the documentary sale.

4, The documentary sale is critical to world trade
because it allows the holder of the docoment of title
to trade in the goods while they are still at sea. The
documents may be bought and sold many times
before they reach a final destination.

5. The documentary collection is the process by which
international banks serve as intermediaries between
seller and buyer to handle the exchange of the bill of
lading in return for payment.

6. In a documentary sale, the buyer is given no oppor-
tunity to inspect the goods. In essence, the buyer
is not buying goods, but is buying documents that
represent ownership of the goods. The seller’s basic
obligation is to ship the good in accordance with the
contract and to tender a clean bill of lading to the
buyer. The buyers obligation is to purchase the bill
of lading when presented by a bank in the buyer's
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country. A “dean” bill is one with no notations from
the carrier or carrier's agent indicating that damage
to the goods was observable at the time of loading.
Cargo insurance is a key component of most docu-
mentary sales.

7. Due to the expense of ocean shipment, and the
perils of the sea, it is important for the parties
to know that they have the freedom to negotiate
which of them, buyer or seller, will pay for trans-
portation expenses and insurance, and which of
them will bear the risk of loss or damage during
transit. This is often done using a shorthand
trade term in the contract. The most commonly
used definitions for trade terms are Incoterms,
published by the International Chamber of Com-
merce. If used in a contract, they will be recog-
nized and enforced by courts.

8. Incoterms include 11 trade terms, classified into four
groups—E, F, C, and D—according to the relative

1.

Chapter 5: The Documentary Sale and Terms of Trade 145

responsibilities of each party and to the point at
which the risk of loss passes from seller to buyer. As
Exhibit 5.4 shows, Incoterms are arranged in order
ranking the responsibility of buyer and seller. The E
term EXW, or Ex Works, represents the maximum
responsibility of the buyer and minimum respon-
sibility of the seller. The I} term DDF, or delivery
duty paid, represents the maximum responsibility
of the seller and the minimum responsibility of the
buyer. The C terms are shipment contracts. The D
terms are destination contracts.

. Some trade terms are appropriate for docomentary

sales; others can be used for contracts that call for
open account or other payment terms.

While the documentary sale is still widely used as
a safe payment mechanism, experienced parties
attempt to forge long-term business relationships
with flexible payment terms.

transaction risk 121 transport document 128 freight forwarders 134

delivery risk 121 marine insurance 128 multimodal 134

payment risk {credit risk) 121 certificate of origin 128 multimodal transport operators 134
open account 121 commercial invoice 128 combined transport operators 134
documentary sale 122 documentary draft 128 multimodal transport

document of title 122 collecting bank 129 document 134

bailor 122 CIF contracts 129 combined transport document 134
bailee 122 certificates of inspection 129 electronic data interchange (EDI) 134
bailment 122 certificates of weight 129 destination contract 136
negotiation 122 certificates of analysis 129 shipment contract 136

constructive delivery 122 clean bill of lading 133 trade terms 136

bill of lading 122 on-board bill of lading 133 Incoterms 2010 137

negotiable instrument 124 received-for-shipment bill multimodal transport 137
negotiable document 124 of lading 133 E terms 137

holder by due negotiation 124 straight bill of lading 133 F terms 137

paramount title 124 consignee 133 C terms 141

documentary collection 127 air waybills 134 D terms 142

1. Bruitrix held a bill of lading covering a shipment of by the British Transport Commission. Bruitrix pledged
washing machines that it had purchased The washing the bill of lading to its creditor, Barclay’s Bank, as security
machines were placed into a bonded warehouse operated for an outstanding debt. Two months later, the defendant,
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the Commissioners of Customs, abtained a judgment
against Bruitrix for a delinguent tax. The bank attempted
to take possession of the goods in order to satisfy Bruit-
rix's outstanding debt. On the same day. the Commission-
ers attempted to take possession of the goods to satisfy
their judgment. The bank bronght this action claiming
that the pledge had transferred title to the goods to it and
that as the holder of the bill of lading it was entitled to the
goods. Who has a greater right in the property, Barclays
Bank or the Commissioners? Why? How does the bill of
lading serve as a financing device? The bill of lading isa
contract of carriage. When does the carrier discharge its
performance under the contract? Barclays Bank, Led. v.
Cosmmissioners of Customs and Excise, (1963) 1 Lloyds 81,
Queens Bench.

. Im March 1999, China Morth Chemical Industries Cor-

poration and Beston Chemical Corporation entered
into a contract under which Nocinco agreed to sell to
Beston 718 pallets of explosive boosters deliverable “CIF"
to Berwick, Louisiana, for which Beston agreed to pay
$2.477.691.00. The cargo was ultimately entrusted to
Guangzhon Ocean Shipping Company, which booked
a ship specially licensed to carry explosives cargo. The
contract did not specify how the cargo would be stowed
on board the transporting ship. However, Beston sent
Mocinco a detailed list of stowage requirements, receipt of
which Nocineo acknowledged. The ship proved too small
to accommodate all of the cargo if the captain followed
Beston’s instructions. The captain agreed to guarantee safe
passage and issued to Nocinco a clean bill of lading cover-
ing the cargo. Unfortunately, the ship encountered storm
conditions during which the cargo was damaged. Experts
who examined the cargo when it arrived in Louisiana
concluded that the damage was the result of improper
stowage, inadequate securing, and the heavy weather
encountered during the voyage. Beston subsequently paid
15% of the contract price but refused to pay the remain-
ing balance. Nocinco filed a lawsunit against Beston to
recover the remaining $2,077 464.60 due under the con-
tract. Nocinco argued that it performed its obligations
under the contract when it delivered the cargo to the ship
in good condition as evidenced by the clean bill of lading.
Mocinco conceded that the cargo was improperly loaded
and stowed but that, under the contract’s CIF term, the
risk of loss passed to Beston when the cargo passed the
ships rail. The fact that the cargo arrived in Lonisiana in
damaged condition did not discharge Beston’s obligation
to pay the contract price. Beston argued that Nocincos
receipt, acknowledgement, and ultimate disregard of
Beston's shipping requirements excused it from paying
the full contract price. Should Beston's additional ship-
ping requirements modify the CIF term which Nocinco
otherwise met under the 1990 version of Incoterms in
force and effect at the time of the contract? What Inco-
terms might Beston have employed to ensure compliance

with its shipping requirements and transfer the risk of loss
to Nocinco pending delivery in Louisiana? China North
Chemical Industries Corp. v Beston Chemical Corp., 2006
WL 295395 (S.D. Tex_ 2006).

3. Lite-Omn Peripherals, Inc. was a California-based corpora-

tion engaged in the computer hardware business. Lite-On's
parent company was Silitek Corporation, a Taiwan-based
corporation. On January 22, 1996, Burlington Air
Express, Inc. received 1,000 cartons comprised of 5,000
computer keyboards from Silitek in Keelung, Taiwan,
for transportation to Los Angeles, California. Burlington
issued a bill of lading in the form of its own negotiahle
combined transport bill of lading. The bill provided that
the goods were “consigned to order of* Reveal Computer
Products, Inc. in California and were to be delivered to
Reveal only upon surrender of a duly endorsed copy of
zaid bill. The price of all 5,000 keyboards contained in the
1000 cartons was 3202800, Despite the presence of such
a provision on the face of its bill, Burlington delivered the
computer keyboards to Reveal without obtaining a copy
of the bill. In fact, the bill was in the hands of Lite-On,
Silitek’s assignee, at the time the goods were delivered to
Reveal. Furthermore, type-written portions of the bill of
lading provided that Lite-On was to be notified before
delivery to Reveal was attempted. Burlington made no
efforts to notify Lite-On. Finally, Lite-On, prior to deliv-
ery, notified Burlington by telephone and faxed letter that
no delivery was to be made to Reveal as its creditworthi-
ness was in question and the original bill of lading was
in Lite-On's possession. Notwithstanding such a warning
from Lite-On or the terms of the bill of lading, Burling-
ton delivered the entire shipment to Reveal an or about
February 6, 1996. Lite-On was eventually able to recover
2,495 of the 5,000 keyboards from Reveal. However, 2,505
of the items were never recovered. Reveal failed to pay
Silitek or Lite-Omn for the computer keyboards and sub-
sequently filed bankruptcy. The value of the 2,505 key-
boards improperdy delivered to Reveal and unrecoverable
by Lite-On was $101,602 80. Lite-On sued Burlington for
misdelivery, conversion, negligence, and breach of con-
tract. The district cowrt held in favor of Lite-On, and Bor-
lington appealed. What should be the outcome on appeal?
Lite-On Peripherals, Inc. v. Burlington Air Express, Inc.,
255 E3d 1189 (9th Cir. 2001}

4. Phillips contracted to buy naphtha from Tradax for ship-

ment from Algeria to Puerto Rico on C&F terms. Ship-
ment was 1o be made between September 20 and 28, 1981,
The agreement incorporated the ICC Incoternes. It also
contained a force majenre clanse that stated, “In the event
of any delay in shipment or delivery of the goods by the
seller, the unaffected party may cancel the unfulfilled bal-
ance of the contract™ On September 16, Tradax shipped
on the Oxy Trader. While en route, the Oxy Trader was
detained by maritime authorities at Gibraltar, deemed
unsafe, and not allowed to proceed. Tradax informed
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Phillips, which telexed back on October 1 that October
15 was the last acceptable delivery date. On October 7,
its cargo had to be offloaded in Portugal for shipment on
another vessel. On October 13, Phillips refused payment
of the documents due to the defay. In November, Tradax
sold the cargo to a third party at a loss. Phillips bronght
this action in the United States. Tradax claimed that it
had ceased to bear responsibility for the goods when it
transferred the goods to the carrier for shipment. Phil-
lips maintained that it was excused from performance
because the ships delay constituted force majeure. Judg-
meent for whom, and why? Phillips Puerto Rico Core, Inc. v.
Trtdax Petrolewn Led , 782 F2d 314 (2d Cir. 1985).

. Shared Imaging, a US. company. agreed to purchase an

MET machine from Neuromed, a German seller. The one-
page contract of sale atated that the delivery terms were
“CIF New York Seaport, the buyer will arrange and pay
for customs clearance as well as transport to Calumet
City” In addition, under “Disclaimer.” it stated, “system
including all accessories and options remain the property
of Neuromed till complete payment has been received.”
Payment was to be made when the machine was received
in Calumet City. The contract also stated that it was to be
governed by the laws of Germany. The MRI was loaded
ahoard the vessel Atlantic Carrier undamaged and in good
working order. When it reached its destination of Calu-
met City, llinois, it had been damaged and was in need
of extensive repair, which fed plaintiff to conclude that
the MR1 had been damaged in transit. Shared Imaging
filed its claim for insurance with 5t. Paul Guardian, who
brought an action against Neuromed for damages. Neu-
romed argued that the case should be dismissed because
it was not liable under Geeman law. What Law should the
court apply in this case? How should the court define the
term CIF? 5. Paul Guaerdian Tns. Co. v. Neuromed Medi-
cal Systems ¢ Support, Gmbh, 2002 US. Dist. LEXIS 5096
(5.DNY. 2002).

. The defendant agreed to sell watches to the buyer in Mex-

ico. A notation was printed at the bottom of the contract
that, translated into English, reads as follows: “Please
send the merchandise in cardboard boxes duly strapped
with metal bands via air parcel post to Chetumal. Doc-
uments to Banco de Commercio De Quintana Roo S.A"
There were no provisions in the contract that specifically
allocated the risk of loss on the goods sold while in the
possession of the carrler. When the goods were lost in
transit, the buyer sued for a refund of his purchase price.
Judgment was entered for the defendant, and the bayer
appealed. Judgment for whom, and why? Was this a ship-
ment or destination contract? When or where did the risk
of loss pass? Pestana v Karinol Corp.. 367 So. 2d 1096
(Fla. Dist. G App. 1979),

. C-ART, Ltd. was an exporter of goods based in Hong

Kong. C-ART entered into a contract with the New
York Merchandising Company, a New York importing
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company, for the purchase of goods from manufacturers
in Hong Kong. The goods were shipped by Hong Kong
Islands Line America, 5.A., an ocean carrier, from Hong
Kong to California. In 1986, C-ART purchased goods
from various Hong Kong manufacturers and armanged for
their shipment to NYMCO in California. Upon delivery
of each shipment of goods to HKIL in Hong Kong, HKIL
issued to C-ART a bill of lading which C-ART would in
turn present to a bank to exchange for payment from
NYMCO. NYMCO would ultimately receive the original
bills of lading in exchange for its proper payment for the
goods. NYMCO would then present the bills of lading to
HEKIL upon the arrival of its ship in California in order
to take possession of the goods. However, HKIL released
the shipments to NYMCO upon the presentment of a
NYMCO “corporate guarantee” that payment would be
forthcoming. Shortly after HKILs release of the goods
to NYMCO but before C-ART had been paid, NYMCO
filed for bankruptcy. After unsuccessfully attempting to
recover payment for the goods from NYMCO, C-ART
filed a lawsnit against HKIL for misdelivery of the goods
without & properly endorsed hill of lading. The district
court ruled in favor of C-ART and entered judgment for
$185,997.65, and HEIL appealed. What is the legal effect
of the bill of lading in this case? How should the shippers
liability be construed with respect to the provisions of the
bill of lading? Does it make any difference that the goods
were shipped F.0.B. Hong Kong, thus transferring the risk
of loss to NYMCO prior to the ship’s arrival in California?
C-ART, Ltd. v. Homyg Kong [slands Line America, A, M40
E2d 530 (9th Cir. 1991).

. Empresa Estatal Petroleos de Ecuador (PetroEcuador)

contracted with BP Ol International, Ltd. for the pur-
chase of 140,000 barrels of gasoline to be delivered CFR
from Texas to Ecuador. The contract separately pro-
vided that the terms were governed by Ecuadortan law.
The contract also required that the gasoline have a gum
content of less than three milligrams per one hundred
milliliters to be determined at the port of departure in
Texas. The gasoline was tested for gum content upon
departure and was deemed satisfactory. However, the
gum content exceeded the contractual limit upon retest-
ing in Ecuador, and PetroEcuador refused to accept
delivery. BP resold the gasoline at a loss of $2 million
and zued PetroFcuador for breach of contract. BP
claimed that the Convention on Contracts for the Inter-
national Sale of Goods was applicable to the transac-
tion. As such, BP contended that the risk of loss passed
to PetroEcuador upon the loading of the goods in Texas.
However, PetroEcuador claimed that local law required
the delivery of conforming goods to the agreed desti-
nation despite the ratification of the CISG by Ecuador.
Which party is correct? When did the risk of loss pass
in this case? BP O Intermational, Ltd. v. Empresa Estatal
Petroleos de Ecuador, 332 F3d 333 (5th Cir 2003).
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You receive a fax transmittal from Japanese buyers you met in
Mew York. They indicate that they want to order 5,000 down
bed pillows, The pillows must contain no less than 85 percent
cluster prime white goose down. To make the transportation
as cost-effective as possible, they want pricing for a full ocean
container. Before placing the order, they want to discuss the
details of the sale.

Their fax indicates that although the buyers prefer to pay
for the pillows on open account terms, they will consider your
suggestions for payment options. Also they are unwilling to
purchase against the documents unless they can first inspect
the pillows on their arrival in Japan. They want this right of

n to find out if the quality is what they ordered and
to look for possible freight damage. They feel strongly about
this issue and insist on these conditions, unless you can pro-
vide them with adequate protection. In addition, they want to
consider the cost of alternative shipping arrangements before
deciding whether to handle these themselves.

1. Prepare a pro forma invoice giving your buyer several
options for shipping the pillows. Consider how to pack

Your company is expecting a shipment of 10,000 T-shirts from
a company in Pakistan. You recently received a call from a
nearby bank that it was in possession of a negotiable bill of
lading aboard the ship fhelum and docoments from Pakistan
covering a shipment of T-shirts, and that they were awaiting
your payment. However, you are concerned.

The Pakistani company made the initial contact with your
firm via the Internet, locating you through one of several
trade directories in which you are listed. The prices quoted for
shirts are considerably less than what you currently pay or are
able to pay for a comparable quality. You begin to do some
research. You find the company’s site on the Internet, with
pictures of its mill and textile products. Several days after you
make enquiries throogh the US. Commercial Service, you
receive an ¢-mail from its office in Karachi indicating that one
of its staff officers was unable to locate the mill, but thought
that the company “was currently exporting from Pakistan™

and transport them to the closest or best seaport. What
facilities are available for handling containerized cargo
or for multimodal transport in your region? Using Imco-
ternts, present a breakdown of the shipping alternatives
and costs involved in the transaction. Contact a freight
forwarder and inguire as to what services it can provide.
Can the freight forwarder assist vou in obtaining the
information you need to prepare your pro forma invobce?

2. In determining your export price, what other factors must
you consider in addition to freight costs? Do you con-
sider additional communication expenses, port fees, trade
show expense, forwarder fees, sales agents, and clerical
expenses? Discuss your export pricing with your market-
ing team and decide on your pricing strategy.

3. Prepare a letter to accompany the pro forma invoice
explaining why payment by “cash against documents” is
fair to both parties. What can you propose to address the
buyers’ concerns that the goods shipped will conform to
their quality specifications? How will the goods be pro-
tected from marine risks?

Recently you have been hearing of many international
business scams. You are worried about what might really be
in the ocean container and wonder if you should purchase
the documents from the bank or refuse them just in case. You
look at the documents and see that the bill of lading is dated
one day later than the date for shipment called for in the con-
tract. You are getting cold feet, and think you might want out.
(1) Do you think, under the circumstances, that it is ethical
to refuse the documents based on a minor technicality? Why
or why not? Do you believe you have enough information to
make a fair decision? What are your options? (2) Now assume
that you contacted the ocean carrier and they said that they do
not have a ship named Jhelun currently in the fleet. Dioes this
change your decision? (3) If this is a fraudulent scheme, how

could it be perpetrated on an unsuspecting buyer?
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The convention limited what damages were recover-
able by a plaintiff and under what circumstances, and
it placed caps on the amount that could be recovered.
By the late 19905, a passenger could recover no more
than §75,000 in proven damages for death or bodily
injury and only more than that if the plaintiff could
prove the airline’s “willful misconduct” {which was
often difficult to prove). Liability for loss or damage
to baggage or cargo was also limited. As the air indus-
try grew out of its infancy, these limits became unrea-
sonably low. After all, damages awarded in a wrongiul
death action in an antomobile crash might amount to
many, many times more than what could be lawfully
recovered in an airline disaster. Yet both are based on
cconomic and other measures of the value of a human
life. Another problem with the Warsaw Convention was
that it was never modernized or adapted to electronic
commerce and modern air transportation methods. By
the end of the twentieth century, it was clear that a new
treaty was needed.

The Montreal Convention of 1999

The most important change to air transportation law
in 70 years occurred with the adoption of the Mon-
treal Convention for the Unification of Certain Rules for
International Carriage by Air (1999), referred to in this
chapter as the Montreal Cormvention. It now replaces the
outdated Warsaw Convention in those countries where
ratified (the Warsaw Convertion remains in effect in
about 50 others). As of 2016, the Montreal Convention
was in force in 123 countries, including the United
States, Canada, Mexico, Japan, China, and the Euro-
pcan Union, to name a few. The Montreal Convention
eases restrictions and raises the limits on recovery from
air carriers above those of the Warsaw Convention, and
accommaodates the use of electronic tickets and other
documents. It also requires that airlines maintain ade-
quate insurance for losses or damages and include
provisions for compensating passengers for flight or
baggage delays.

The language of the Montfreal Convention is pat-
terned after the aolder Warsaw Convention. This was

intended by the drafters, so that there could be conti-
nuity in its interpretation by courts. The legislative his-
tory of the ULS. Senate in considering the ratification of
the Montreal Conmvention makes it clear that Congress
had intended that much of the case law decided by US.
courts under the earlier convention was to apply to the
new comvention.

International Carriage by Aircraft. The Montreal
Convention applies "to all international carriage of
persons, baggage and cargo by aircraft” in which the
place of departure and the place of destination are in
two countries that are party to the convention. The
place of departure and place of destination is that des-
tination listed in the ticket and not where the passenger
intended to fly. If the aircraft is diverted to some other
country due to weather or accident, or even returns to
the departing airport, the place of destination is still that
is listed in the ticket for purposes of determining if the
flight is an international one. The convention does not
apply to a passenger who is ticketed for travel between
two countries that are not party to the convention or for
domestic travel solely within one country.

The convention also applies where the place of
departure and place of destination are within a sin-
gle country that is party to the convention if there is
an agreed stopping place in another country, even if
that other country is not party to the convention. This
includes round-trip tickets. Assume a passenger has a
round-trip ticket from the United States for travel to a
foreign country and returning to the United 5States. The
flight is covered by the convention regardless of whether
or not that foreign country is party to the convention.

MNext, consider a passenger who is traveling inter-
nationally, but whose journey includes a domestic leg.
Assume that a US. passenger is ticketed for round-
trip travel from Chicago to Los Angeles, connecting
on another flight with a different airline from Los
Angeles to Tokyo. Is the flight from Chicago to Los
Angeles considered part of the “international car-
riage” and governed by the convention? Here, the
determining factor is how the passenger was ticketed
and whether he or she was engaged in a continuous
imnternational journey. The answer for that passenger
is "yes" if the flight from Chicago to Los Angeles is
deemed to be one undivided carriage that is part of a
single operation. If all legs of a journey, international
and domestic, are booked on the same ticket, then
they are presumed to be one undivided carriage. Even
where the separate flights are purchased and booked
on different tickets, or even on different airlines, they
may still be considered one undivided journey if the
domestic and international legs may be considered a
“single operation.”

The Montreal Convention provides the exclusive rem-
edy to a plaintiff to the extent that the convention cov-
ers the plaintifi's claim. If a passenger files suit in state
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Legal Issues in International

Transportation

This chapter is about international aviation and mari-
time law. Our discussion is limited to a few crucial areas
of international business law that concern almost every-
one doing business internationally: the legal aspects of
maoving goods and people by air and sea. We will not
cover domestic transportation or those narrow regula-
tory issues that directly concern only firms operating in
the transportation industry. Our focus is on the liabil-
ity of air carriers for death or bodily injury to passen-
gers traveling internationally and for loss or damage to
baggage or air cargo, the liability of marine carriers for
damage or loss to cargo, the liability of freight forward-
ers and other transport intermediaries, and selected
issues in maritime and marine cargo insurance law.

You will see many common solutions to common
problems, because there is probably more uniformity in
aviation and maritime law around the world than there
is with other laws. There are likely two reasons. First,
both modern aviation and maritime law rely heavily on
international conventions. This has had a harmoniz-
ing effect on national legislation. This does not mean
that all national aviation or maritime laws are com-
pletely alike, or that courts in all countries render the
same decisions. Of course, they do not. But they each
have common objectives and take similar approaches
to handling legal issues. We will see this throughout
the chapter. Second, in the maritime area, the law grew
out of customary law, based on the traditions of ancient
and medieval mariners, ship owners, and merchants.
The customs were enforced by early maritime courts
in port cities whose judgments were put into medieval
maritime codes that spread westward from the eastern
Mediterranean around the coastline of Enrope to the
Baltic. After all, those who go to sea share similar prob-
lems and common dangers. It is no wonder then that

so much of our modern mantime law concepts are so
similar armound the waorld.

THE LIABILITY OF
INTERNATIONAL AIR
CARRIERS

Commercial air transportation developed rapidly in the
first few years after the Wright Brothers’ famous flight
at Kitty Hawk in 1903. In 1911 the first airmail service
began in the United 5tates, and the first scheduled pas-
senger service, albeit very rudimentary, was only a few
vears after that By the 1920s the race was on to develop
regular commercial air service, and by the 1930s newly
started companies were vying for the first transatlantic
cargo and passenger services. The pace was accelerated
by innovations in engineering, the bravery of young
pilots, the backing of the military and government, and
savvy business investors, and by the demand for faster,
safer air transportation. The pace of aviation devel-
opment was indeed rapid, almost too rapid for legal
change to keep up. But soon after World War 1, govern-
ments around the world recognized the need for inter-
national cooperation in regulating air transportation,
including uniformity in the laws relating to the ose of
airspace, the nationality of aircraft, and rules for nav-
igation. Of importance to this chapter, governments
realized that one of their most important goals was to
protect the fledgling air industry from finandial disaster
by placing limits on the liability of air carriers for dam-
ages. After all, investors feared that their fortunes could
be wiped out in one air disaster, and insurance compa-
nies feared insuring air carriers. Out of the early work of
the League of Nations and several international air con-
ferences came several air treaties, including the Warsaw
Convention of 1929,

For more than 70 years, the Warsaw Convenfion of
1929 was the most important law governing the liabil-
ity of air carriers for loss or damage to cargo or baggage
during international shipping, and for death or bodily

injury to passengers engaging in international travel.

149
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court against an airline, alleging damage to checked
baggage (or a shipper for damage to cargo), the air-
line may “remove” the case to federal court because the
convention specifically addresses damage to baggage
{and cargo) and provides a remedy. In other words, if

both a state law and the convention address the same

BACKGROUND AND FACTS
Taeng purchased a ticket on an El Al flight from Meaw
Yark to Tel Aviv. Prior to boarding. an El Al ascurity
guard questioned har about her travel plans. The guand
considered her response “illegical” and ranked her as
8 security risk. Tseng was taken to a privata security
room and told to remove her shoes and to lower her
blue jeans to mid-hip. A female guard then searched her
body outside her clothing by hand. Mothing wes found,
and she was allowed to board. She did not suffer any
baodily Injurny. Taeng sued El Al in Mew York state court
for assault and false imprisonment under New York
lew. El Al removed the case to a federal district court.
The district court dismissed, concluding that Tseng's
only remedy was under the Warsaw Comvention, and
that the Convention precluded recovery unless thera
was bodily injury. On appeal, the US. Court of Appeals
held thet & plaintff who did not qualify for relief wnder
the Convention could seek relief under local law for an
injury sustained in the course of international air travel.
El Al then appesaled to the LS. Suprems Court

JUSTICE GINSBURG

[Taeng'z] case presents & guestion of the Conventlon's
exclusivity: When the Convention allows no recovery
for the episode-in-suit, does it comespondingly preciudsa
the pazsanger from malntaining an action for damages
under another source of lew, in this cesa, New York tort
ks ® = *We . . _ hodd that recovery for & personal injury
suffered “on board [an] aircraft or In the course of any
of the operations of embarking or disembarking,” if not
allowed under the Convention, s not available at all.
Recourse to local lew, we are persuaded, would under
mine the uniform regulation of international air carrier
Hability that the Warsaw Convention was designed to
foster, [citations omitted] * * *

The Warsaw Convention . . . declares . . . that the
*IClorvention shall apply to all international transpor-
tation of persons, baggage, or goods parformed by air-
craft for hire” ® * ® Aricle 17 establizhes the conditions
of liebility for personal injury to passengers: “The car-
riar ahall be liable for demage sustained in the evant of

Chapier 6: Legal Issues in International Transportation 151

issue, and there is a conflict between them, the conven-

tion will prevail. In the following case, EI Al Israel Atr-
[ines, Ltd_ v. Tseng, the US. Supreme Court ruled that
the Warsaw Comvention provided the exclusive cause of
action against an air carrier for infuries incurred during
international travel.

the death or . . . bodily injury suffered by a passenger,
if the accident which caused the damage so sustained
took place on bosrd the sircraft or in the course of any
of the operations of embarking or disembarking” * =
We accept it as given that El Al's search of Teseng was
mot an “accident”™ within the meaning of Article 17, for
the parties do not place that Court of Appeals conclu-
sion at issue . . . The parties do not dispute that the
gpisode-in-suit occwred in international trensportation
in the course of embarking. * *

The cardinal purpose of the Warsaw Convention,
we have obaserved, iz to "achiev]e] uniformity of rules
governing claims arising from international sir trans-
portation” Eastern Airfines. Inc. v Fowyd, 498 US. 530,
111 5.Ct. 14849 {1991). Tha Convention signatories, in the
treaty's preamble, specifically “recognized the advan-
tege of regulating in & uniform manner the conditions
of . _ . the lability of the camier” To provide the desired
uniformity, the Convention sets out an amray of liabil-
ity rules, which the treaty declares, "apply to all inter
national trensportation of persons, baggeage, or goods
performed by aircraft” * ®* * Given the Convention's
comprehensive scheme of liability rules and its taxtual
emphasis on uniformity, we would be hard put to con-
clude that the delegates st Warsaw meant to subject sir
carriers to the distinct, non-uniform liability rules of the
individual signatony nations. * * *

Construing the Convention, as did the Couwrt of
Appeals, to allow passengers to puraus claims wnder
local lew when the Convention does not permit recowv-
ery could produce several anomalies. Carriers might
be exposad to unlimited liability under diverse legal
regimes, but would be prevented, under the freaty,
from contracting out of such liability. Passengers
injured physically in an emergency landing might be
subject to the liability caps of the Convention, while
those merely treumatized in the same mishap would
be free to sue outside of the Conwvention for poten-
tiglly unlimited damages. The Court of Appeals’ con-
struction of the Convention would encourage artful
pleading by plaintiffs seeking to opt out of the Con-
vantion's liability scheme when local law promised

corHirues
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continuad

recovery in excess of that prescribed by the treaty.
Such a reading would scarcely advance the predict-
ability that adherence to the treaty has achieved
wordwide. ® = @

Decision. The decision of the Court of Appeals was
rewersed. Under the Warsaw Conwvention, & passenger
may not bring an ection for personal injury damages
under state law when his or her claim does not satiafy
the conditions for lHability under the convention.

Jurisdiction. In summary, lawsuits governed by the
Montreal Convention, whether for death, bodily injury,
cargo damage, or baggage claims, can be brought only
in a country that is party to the convention and, at the
option of the plaintiff, in one of the following locations:
(1) the country where the passenger’s tickets were pur-
chased or the air waybill for cargo issued, (2) the coun-
try of final destination, (3) the country where the carrier
is incorporated or domiciled, (4) the country where the
carrier has its principal place of business, or (5) in addi-
tion to the first four locations, in the case of claims for
bodily injury or death, in the country of the passenger’s
“principal and permanent residence,” if the carrier pro-
vides air service there. This “fifth jurisdiction” prevents
many passengers or their families from having to liti-
gate cases in far-off countries.

Air Carrier’s Liability for Death
or Bodily Injury

The plaintiff in an air accident is usually the injured
passenger or the estate or heirs of a deceased passenger.
Article 17 of the convention states,

The carner is Hable for damage sustained in casa of death or

bodily wpury of a passanger upan condition only that the accrdent

which caused the death or injury took place on boavd the aircraft
ar in the eourse of any of the operations of embarking or disem-
barking. fermphasis added]

The sections in italics show the three basic require-
ments for liability: (1) death or bodily injury of a pas-
senger, {2) resulting from an accident, (3) on board the
aircraft or while embarking or disembarking. Thou-
sands of litigated cases exist on these issnes.

Accident. There are many court decisions discussing
the meaning of "accident” It generally requires that the
cause of injury be an cvent that presents a risk peculiar

Case Questions

L Why was Taeng not able to pursue a remady
under Mew York otate law?

2. What policy reasons does the Court give for hold-
img that the air lisbility convention should pre-
clude remedies under local or state law?

3. Why would Tseng not be successful in an action
against the airline in federal court under the

comvention?

to air travel and “external” to the passenger. This might
include injuries resulting from a fall while boarding, the
spilling of hot coffee on a passenger, air turbulence, or a
crash landing. In Air France v. Saks, 470 U5, 392 (1985),
the Supreme Court attempts to explain the meaning
of the term “accident” The plaintiff was on a 12-hour
flight from Paris to Los Angeles when she felt a severe
pressure and pain in her ear during descent. The flight
was routine and the plane landed normally. She disem-
barked without informing the airline of her allment. Five
days later, she consulted a doctor who concluded that
she had become permanently deaf in her left ear. The
trial court said it was not an accident. The US. Court of
Appeals reversed, believing that the Warsaw Comvention
imposed absolute liability on airlines for injuries caused
by the risks inherent in air travel. The U.5. Supreme
Court disagreed and reversed, stating that,

Liability under Articla 17 of the Warsaw Convention arisas only
if a passenger’s injury is causad by an wnexpacted or wausual
event or happaning that is external fo the passenger. This defi-
nition should be flexibly apphied after assessment of all the
circumstancas surrounding 8 passanger’s injunies . . . But when
the injury indisputably results from the passenger’s own infernal
reaction fo the wsual, nornal, and expected operation of the air-
cralff, it has nol bean cassad by an accident, and Article 17 of the
Warsaw Comvantion cannot apply.” [emphasis added]

The Court went on to give some examples of acci-
dents from prior cases. These included torts commit-
ted by terrorists, a drunken passenger who fell and
injured a fellow passenger, and a "sudden dive™ that
led to pressure change, which caused hearing loss. The
general rule of Air France v. Saks was accepted by the
British House of Lords in 2005 in litigation involving
cases of deep vein thrombosis (formation of blood dots
in the legs from sitting for long periods during flight).
American and British cases have held that blood clots
result from a passenger’s internal reaction to the usual,
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normal, and expected operation of an aircraft and
thus are not accidents. However, in the following case,
Clympic Airways v. Husain, 540 US. 644 (2004) the U5
Supreme Court arrived at a different conclusion in the

Chapier 6: Legal Issues in International Transportation 153

case of an asthmatic passenger aboard a passenger air-
craft who died from an allergic reaction to secondhand
smoke resulting from the flight attendant’s refusal to
move his seat further from the smoking section.

Olympic Airways v. Husain

¥ 'f i g S R

BACKGROUND AND FACTS
Dwr. Abid Hamson wes fraveling with his wife and family
aboard an Olympic Alrways flight from Athens to New
York. He suffered from asthma and was affected by
secondhand asmoke. They were seated in & nonsmaok-
ing section, three rows from the smoking section. As
Dir. Hanson was struggling to breathe, his wife, Rubina
Husain, made three urgent reguests that he be moved
away from the amoke. Her requests were refused. The
flight attendant claimed that the flight was “totally full”
{fwehich wes mot correct] and that she was “too busy” Dr.
Harnaon walked to the front of the plane for air. He died
ehortly later, despite attempts to revive him. At trial, tha
court awarded Mrs. Husaln a $1.4 million jJudgment dus
to the willful conduct of the flight attendant. The U.5.
Court of Appeals affirmed. Dlympic Alnways sppealed
to the Supreme Court, arguing that Dr. Hanson's death
weas the result of his internal reaction to the usual and
expected operation of the airplane and thus not the
result of an accident.

JUSTICETHOMAS
& & & patitioner [Olympic] argues that the *accident™
inquiry should focus on the “injury producing event,”
wehich, eccording to petitioner, was the presence of
ambient cigarette smoke in the aircraft’s cabin. Because
the petitioner's policies permitted smoking on interna-
tional flights, the petitioner contends that Dr. Hanson's
desth resulted from his own internal reactich—namely,
an asthma atteck—to the normel operation of the air-
craft. The petitioner also argues that the flight atten-
dant’s failure to move Dr. Hanson was inaction, whereas
Article 17 requires an action that causes the injury. Wea
disagres * * ®

The petitioner's focus on the ambient clgaretta
emaoke g3 the injury-producing event is misplaced. We
do not doubt that the presence of ambient cigaratta
emoke in the aircraft's cabin during an international
flight might have been “normal” &t the time of the
flight in guestion. But the petiticner’s “injury produc-
Ing ewvent” inguiry—which looks to “the precise factual
‘event’ that caused the injury® —neglects the reality
that there are often multiple interrelated factual events
that combine to causea any given injury. In [Air France
v. Saks, 470 LS. 382 (1985}, the Court recognized that
any one of thesa factual events or heppenings may be a

link in the chain of causes and—so long as it is unusual
or unespected —could constitute an “accident™ under
Article 17 Indeed, the very fact thet multiple events will
necessarily combine and interrelate to cause any partic-
ular injury makes it difficult to define, in amy coherent
or non-guestion-begging way, any aingle event as the
*injury producing event”

The patitioner's anly claim to the contrary here
is to g8y “Looking to the purely factusl description of
relevant events, the aggravating event was Dr. Hanson
remaining in hiz assigned non-smoking seat and being
exposed to ambient asmoke, which allegedly aggra-
vated his pre-existing asthmatic condition leading to
his death.” and that the "injury producing event™ was
“not the flight attendant’s failure to act or violation of
industry standards” [Brief for Petitioner] Petitioner
ignores the fact that the flight attendant’s refusal on
three separete occasions to move Dr. Hanson was also
a “factual ‘event,’ " that the District Court cormectly
found to be a * "link in the dchain® " of causes that led to
Dr. Hanson's death. Petitioner's statement that the flight
attendant's failure to reaeat Dr. Hanson was not the
“imjury producing event” iz nothing more than & bald
agsertion, unsupported by any law or argument. * *
The exposure to the smoke and the refusal to assist the
passenger are happenings that both contributed to the
passenger's death.

And the petitioner’'s argument that the flight
attendant’s failure to act cennot constitute an " sccl-
dent” because only affirmative acts are “"sventis or
heppenings” under Saksis unavailing . . . The relevant
“accident” inguiry under Saks is whether there is “an
unexpeacted or unusual event or happening.” The rejec-
tion of an explicit requesat for assistance would be an
“ewent” or "heppening” under the ordinary and usual
definitions of thesa terma. Sea American Heritage Dic-
tionary 635 (3rd ed. 1952) (“event™: "something that
takes place; an occurrenca”); Blacks L aw Dictionary 554-
565 (6th ed. 1930} {“=wvent™: *Something that happens™).

Decislon. The flight attendant’s "unexpected of
unusual” refusal 1o move the passenger to another
seat, contrary to airdine policy and Industry standarda,
was an “accident” that was "external to the passen-
ger” within the meaning of Article 17 of the Montreal
Comeantion. it was & link in a chain of causation that

coniinwtas
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continuad

resulted in the aggravation of & passenger's pre-exist-
ing medical condition by exposure to a8 normal condi-
tion (amoking, which was permitted at the time)] in the
aircraft cabin.

Case Questions
1. Why were the events in this case desmed “unsx-
pected or unuswal®?

Embarking or Disembarking. A carrier is only lia-
ble for damages occurring “on board the aircraft or
in the course of any of the operations of embarking
or disembarking” Whether a passenger is embarking
or disembarking often turns on their proximity to the
security or boarding gate, the imminence of boarding,
whether their movements were under the control of the
airline or security officials, and the activity of the pas-
senger at the time. If they were actually in the process
of boarding or exiting the aircraft, then the airine is
responsible. However, the airine would generally not
be responsible where the passenger is outside of the
control of airline employees and moving about the ter-
minal. In one case, an airline was held not responsible
where the passenger was injured approximately one-
half hour before the flight and several hundred feet
from the departure gate, and the passengers had not yet
been called to board the flight. Other cases have held
the airlines not liable for injuries in corridors and on
moving stairs or sidewalks that are under the control of
the terminal, not the airline.

In most cases, there is no liability for injuries sus-
tained while a passenger is dining or shopping, or at the
baggape claim. However, many cases are more compli-
cated. In Singh v North American Airlines, 426 FSupp.2d
38 (E.D.N.Y. 2006), the passenger was arrested and
imprisoned for several months when illegal drugs were
discovered in his baggage on arrival in New York on a
flight from Guyana. It was later discovered that airline
employees had placed Singh's name and identification
tags on the bags to illegally transport drugs. Singh sued
the airline. The District Court ruled that this was "an
accident” covered by the convention because the pro-
cess of checking baggage in Guyana and obtaining bag-
gage claim tags was a necessary part of the embarkation
process there. The court added that it did not matter in
this case that the damage arose later, when Singh was

2. Why did the Court reject Olympics argument that
the term “accident” refers only to affirmatiee acts?
3. What is the significance of the attendant’s fallure
to move the asthmatic passenger eway from the
smoke when that was contrary to aiffing industry

procedures?
4. How does thizs case differ from Air France v. Saks

and the British “deep vein thrombosis® cases,
cited In the text?

imprisoned. It was sufficient, the court believed, that
the “accident itself took place on board the aircraft or
in the course of any of the operations of embarking or

disembarking.”

Limitations on Liability for Death or Bodily Injuries.
The monetary limit of an air carrier’s liability is set
not in the currency of any one country, but in special
drawing rights (SDRs). SDRs represent an amount
equal to a mix of currency values (the eurn, Japanese
yen, British pound sterling, UL5. dollar, and, as of 2016,
the Chinese yuan) developed by the International Mon-
etary Fund (IMF). This facilitates an easy conversion
from the limits expressed in the convention into any
currency. SDR values are listed daily on the IMF web-
site. For example, on January 10, 2017, one 5DR was
worth approximately $1.35 (rounded). The convention
calls for the regular review of the limits so they can be
adjusted for inflation. The review is done by the Interna-
tional Civil Aviation Organization, a specialized agency
of the United Nations, charged with assisting nations in
developing international policies and standards for air
safety, security, and operations.

The Montreal Convention sets up a two-tiered lia-
bility system. First, the carrier is strictly, or absolutely,
liable for all damages from death or bodily injory that
can be proven by the passenger or the representative of
their estate, in an amount not exceeding 113,100 5DRs
per passenger (about $152,384 on January 10, 2017),
arising out of an accident. Strict or absolute liability
means that the carrier is liable without regard to fault.
In addition, the carrier is presumed to be liable for all
proven damages above 113,100 SDRs, with no limit on
the amount, unless the carrier can show that the dam-
ages were not due to its negligence, willfulness, or other
wrongful act or omission or to that of its employees

or E.E-I!I'!li.
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Compensable Damages. The convention does not
specify the types of compensatory damages (medical,
loss of earnings, etc.) that a plaintiff can recover. Local
law determines that an air carrier is exonerated to the
extent that the passenger’s own negligence contributed
to his or her injuries or death. Thus, if a passenger is
scalded by hot coffee on the seat-back table in front of
him because he was not careful while removing his coat,
he is most likely unable to recover anything from the car-
rier. Punitive damages are never allowed under the Mon-
treal Comvention. Where damages for mental anguish or
emotional distress are permitted by state or federal law,
or by national law in another country, they may only be
awarded to a plaintiff under the Montreal Comvention
if they are actually caused by bodily injury. In Ehriich
v. Amrerican Airlines, Inc., 360 E3d 366 (2004), the U5
Court of Appeals sitting in New York considered a claim
by passengers for mental anguish resulting from an emer-
gency evacuation of the aircraft. The passengers testified
that they suffered from nightmares and anxiety from the
evacuation. In the course of the evacuation, they also
sustained knee injuries. The court did not allow recovery
for the mental anguish because it was not “caused by™ the
bodily injury to the knee, but merely accompanied it.

In a case with a nearly tragic ending, Eastern Afriines,
Inc. v Floyd, 499 ULS. 530 (1991), the ULS. Supreme Court
considered a passenger’s suit for emotional distress result-
ing from the pilots announcement that three engines had
failed, and that the aircraft was losing altitude and wounld
ditch in the Atlantic Ocean. After a period of descend-
ing flight without power, the crew was able to restart an
engine and land the plane safely in Miami. The court
concloded that "an air carrier cannot be held liable under
Article 17 when an accident has not caused a passenger
to suffer death, physical injury, or physical manifestation
of injury” In other cases, it has been held that passengers
could not recover damages for emotional distress merely
because of stolen baggage or because their seat had been

downgraded from first class to economy.

Third-Party Suits. The Montreal Convention applies
only to daims against air carriers. It does not prohibat or
govern claims brought against third parties, such as the
manufacturer of a defectively designed or built airplane,
the company that serviced or maintained it, the own-
ers or operators of the airport, private security firms,
retailers or vendors operating within airport facilities,
or other passengers. These cases are primarily governed
by ordinary tort law of the state or jurisdiction in which
the case 15 heard.

Chapier 6: Legul Issues in h_unmi:mt'ﬁwmﬂm 155

Air Waybills and Air Cargo Losses

Unlike passengers who are “ticketed” for travel, cargo
moves pursuant to a transport document called an
air wayhill. It serves as a contract between the con-
signor (shipper) and carrier that states the freight
charges and other conditions of transport. It is also a
receipt from the carrier for having received the goods
in good condition, and instructions for delivery to a
named consignee. Unlike typical marine bills of lad-
ing, air waybills are nonnegotiable, and are not doc-
uments of title. An example appears in Exhibit 6.1. A
master air waybill is one issued directly to a shipper
by an air carrier. A house air waybill is one issued by
a freight forwarder to the shipper (thuos representing
a contract between them) and is also used where the
shipments of several shippers are being consolidated
by the forwarder to one destination. There is a move-
ment toward the use of electronic air waybills, just
as there has been with passenger tickets. In 2012 the
United States began accepting electronic air waybills
for shipments crossing ULS. borders. The International
Air Transport Association (LATA), a trade association
of airlines, expects that most air waybills will be elec-
tranic in the near future.

An air carrier is only liable for loss or damage to
cargo under its control up to 19 SDRs per kilogram,
unless the shipper has declared a higher actual value
on the air waybill and paid an additional fee if required.
The carrier is not responsible for damages resulting
from an inherent defect or guality of the cargo, defec-
tive packing by the shipper. an act of war or armed
conflict, or an act of public authority, such as customs
authorities.

Baggage Losses. The liability of the carrier in the
case of loss, damage, or delay to baggage on board an
aircraft or under their control is imited to 1,131 SDREs
per passenger, unless the passenger has declared
a higher actual value and paid any additional fees
required.

Delay. Travelers will appreciate the new provisions
of the Montreal Convention, which make airlines lia-
ble for delays in transporting passengers, baggage, or
cargon. However, the carrier is not liable if it proves that
it and its servants and agents took reasonable measures
to avoid the damage or that it was impossible tor it or
them to take such measures. Liability for delays is lim-
ited to 4,694 SDRs per passenger.
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Time Limitations. All legal actions against air carriers
for damages must be brought within two years of the
date of arrival atl the destination, or from the date on
which the aircraft ought to have arrived, or from the
date on which the carriage stopped. Where baggage or
cargo are damaged, the carrier must be notified imme-
diately and no later than seven days from the date
of receipt in the case of checked baggage and 14 days
from the date of receipt in the case of cargo. Claims for
damages for delayed baggage or cargo must be made in
writing and at the latest within 21 days from the date on
which the baggage or cargo was actually delivered.

MARITIME LAW AND THE
CARRIAGE OF GOODS BY SEA

An understanding of maritime law and the jurisdiction
of admiralty courts is crucial to anyone shipping goods
by ocean carrier. The overwhelming volume of goods
shipped overseas moves by water, as compared to air,
road, or rail. Estimates are that between 80 and 90 per-
cent of overseas shipments, measured by weight or vol-
ume, moves by water, and about 35 percent by volume
moves by air (LATA).

Maritime law, as it 15 used in this book, refers to
that body of law within the admiralty jurisdiction of a
court that governs private rights and obligations aris-
ing out of the operation of vessels on navigable waters
or in maritime commerce. [t covers activities on the
water and can also cover certain related activities on
land. Examples are maritime torts and contracts, bills
of lading, ship owner’s liability for cargo, the law of
collision, maritime liens, salvage (the rescue or recov-
ery of a ship or cargo that is lost or damaged in nav-
igable waters), jettison (throwing cargo or property
overboard to save the ship), marine insurance, and the
relationship between a ships crew, master, and ship
owner, and other areas. Maritime law also applies to
claims for death or injury to mariners or scamen (per-
sons employed on vessels regardless of their jobs), or
to longshoremen (those employed to load and unload
ships), and to harbor workers. In the United States,
these claims are governed by both federal and state stat-
utes. Maritime law is also referred to as admiralty Law,
although the latter term is often used when referring
to a courts admiralty jurisdiction. Admiralty jurisdic-
tion refers to the power of a court to hear and decide
admiralty or maritime cases.

Chapier 6: Legul Issues in h_unmi:mt'ﬁwmﬂm 157

There are three main sources of modern maritime
law. These are international conventions, national leg-
islation, and the general maritime law. The general
maritime law in the United States is made up of the
decisions of U.S. courts of "admiralty” jurisdiction, as
it was handed down from the English admiralty courts
when the United States was founded. That precedent
was based on customary maritime law—the customs
and practices of early mariners and merchants and
the early codes of marine courts dating to ancient and

medieval times.

History of the General Maritime Law. Maritime law
has its roots in the antiquity of the eastern Mediterra-
nean. Although the Phoenicians were great sea traders,
the carlicst mantime law of which we have much under-
standing comes from (the Greek island of ) Rhodes, dat-
ing as early as 1000 B.C. to 800 B.C. during the time of
the Byzantine Empire. Rhodes had great harbors and
was the center of the sea-trade in the Mediterranean
for centuries, Rhodian law came from the customs and
practices of the mariners and sea-trade. Although there
is no known written record of Rhodian law, it has been
referred to in the written writings of other maritime
codes that it influenced. It was so important in its time
that some of its concepts were incorporated into Roman
code law,

Rhodian law greatly influenced the westward expan-
sion of maritime law. Principles of Rhodian law were
found inscribed on tablets in the (now Italian) port city
of Amalfi, and influenced maritime [aws to Barcelona,
and northward to the Baltic. Local maritime courts,
which were private courts, developed in the port cit-
ies far from the dictates of distant kings and rulers.
These courts dealt with problems unknown on land—
“jettison,” "salvage,” “perils of the sea,” and so on. They
rendered judgments based on the custom and practice
of mariners, ship owners, and merchants who often
traveled on the very ships that carried their cargos.
Those judgments soon became the basis for maritime
codes—written laws that dealt with uniquely marine
problems, including shared responsibility for the ship
and cargo at sea, ship owners’ responsibility for caring
for mariners who fell ill in foreign ports, hiring local
pilots to steer through unknown harbors, diversions
to save life and property at sea, and enforcing liens on
ships for supplies or repairs made in a foreign port. The
maritime insurance industry today still relies on the
early principles set out in Rhodian law and the later
maritime codes.
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It was during the twelfth century that perhaps the
maost influential and detailed medieval maritime code
appeared—the Rolls of Oleron (Rdles d'Oléron) or
“Judgments of the 5ea” They were judgments in actual
cases heard in local maritime courts in the seaport
towns of Normandy and Britain. They were originally
in French, but translated later to English, Dutch, and
other languages. Here are three actual judgments (that
vou will be asked about later):

4. If & ship i hast in any land ar in any place whatever, the mari-
ners are bound 1o save the mast that they can; and if they assist,
the master is bound, if ha have not maney, o pledge some of the
poads which they kave saved, and 1o convey them back to ther
couritry. And if they do not assist, he is not bound to fumish them
witth anythang or to provide tham with anything, on the contrary,
thay shall lose thair wages, when the ship is lost. And this is the
judgment in this case.

B. A ship loads a1 Bordeaus, o elsewhere, and it happans that a
sioemn overizkes her at sea; and that they cannot escape without
casting over some of the goods on board, the master is bound to
say to the merchants: “Sirs, we camnot escape without casting
erverboard soma of thase wines or goods” . . . Thosa goads whach
ara cast owerboard, cught to ba appramed at the market price of
thase which have anved in safety, and shall be sald and shared
paund by paund amongst the mechants; and the master ought to
sharg [in the boss] reckoning his ship or his freight at has choa,
to reimburse the lossas. And this is the judgment in this cass.

9. It happens that the master of a shap cuts his mast from srass
of weeathar [or cables or anchars], he sught 1o call the meschants,
and show them that it is expadient 10 cut the mast, to save the
ship and the goods; they cught 1o be reckenad pownd by pound
as jettisor; and the merchants shall share and pay without any
delay, before their geods are landed from the ship. And this is
the judgment in this case. [Studer, ed., The Dak Book of Soulh-

amptav, Vol 2. {1911). Available a1 Opent thrany.org)

During the first few hundred years of its develop-
ment, maritime law (as with the law merchant on land)
applied only to the commercial dasses, and not to the
“‘common” people. The maritime law of England was
separate and distinct from the "common law;” and con-
tinued to be heard by local merchant and maritime
courts. By at least the seventeenth century, the demands
of international commerce, diplomacy, and even war
caused English monarchs to demand greater control
over foreign trade and maritime issues. Maritime law
became more national in character, no longer just the
law of a local port.

In England, the king’s courts began to subsume
jurisdiction of maritime and commercial cases, It was

Lord Mansficld, one of the England’s most renowned

common law judges and commaonly called the “founder
of English commercial law,” who said from the King's
Bench court, “The maritime law is not the law of a par-
ticular country, but the general law of nations,” Luke v
Lyde [1759] 2 Burr. 882, 887, The days of local courts
deciding maritime cases on the basis of custom were
over; they had become the province of formal English
common law and special admiralty courts. By the
mid-eighteenth century, maritime law was received into
the common law of England, and common law courts
became willing to hear maritime and commercial law
cases. Yet the customs and traditions lived on. Lord
Mansfield and other judges of the king's realm contin-
wed to cite and rely on the Rolls of Oleron, and even the
older Rhodian law, to guide their decisions from that
day forward.

By the seventeenth century, maritime law in conti-
nental Europe also began to take on a national character
in the form of new maritime codes. The most important
of these was the Marine Ordinance of France of 1681, the
creation of Jean Baptiste Colbert, who is considered
by some historians as the greatest lawmaker in French
history. The ordinance turned the customary maritime
law of local courts into national law enforced by royal
courts. It was a model for a new generation of national
maritime law in Europe.

The first maritime law in the American colonies
came from the English vice-admiralty courts that sat
in American port cities. Those courts did not survive.
After 1789, UL5. courts with admiralty jurisdiction cited
English cases, as well as the medieval maritime codes,
although American judges were not hesitant to break

from English precedent when justified.

Admiralty Jurisdiction in the United States

When any case arises out of events on or near the water,
the most immediate question is whether or not there
is admiralty jurisdiction. Cases heard in admiralty are
subject to different procedural and substantive rules
than would apply in an ordinary law court. Admiralty
cases are heard without a jury, and the judge serves as
the trier of fact. In addition, admiralty courts apply
different laws and defenses, and the time limitations
for bringing lawsuits are different. One example is a
LLS. maritime statute that limits a ship owner's liability,
under certain circumstances, for damages caused by its
ship to little more than the value of the ship itself (46
U5.C. Sec. 30505). Admiralty law is a specializred area
and the province of admiralty lawyers.
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Admiralty jurisdiction in the United 5States stems
from Article I11, Section 2, of the US. Constitution,
that states, “The judicial power shall extend . . . to all
cases of admiralty and maritime jurisdiction” LL5. stat-
utes grant jurisdiction to the federal district courts “of
any civil case of admiralty or maritime jurisdiction™
{28 US.C. 1333). Admiralty jurisdiction is primarily
federal, although state courts have concurrent juris-
diction in some areas. To maintain uniformity, federal

admiralty law preempts state law whenever there is
a conflict.

Navigable Wafters. Admiralty jurisdiction applies to
cases occurring on navigable waters. The term naviga-
ble waters includes not only the oceans and seas, but
also large lakes (such as the Great Lakes), rivers, and
waterways, regardless of size, that are wsed or capable of
being used for commercial activity. For example, in one
case salvors were attempting to recover and obtain own-
ership of cut logs that had been lost and submerged for
over a hundred years in a Georgia river. It is likely that
no commerce had been done on that river since that
time. The court held that admiralty jurisdiction applied
because the waterways were capable of commercial
activity:

Vessels in Navigation. Admiralty jurisdiction applies
to the operation and management of vessels during nav-
igation on navigable waters. UL5. statutes define vessel
as “every description of watercraft or other artificial
contrivance used, or capable of being used, as a means
of transportation on water” (1 US.C. §3). A vessel does
not have to be a ship or boat. A dredge, used to scoop
up silt and deepen harbors and channels, has been
considered a vessel despite its very limited means of
self-propulsion. Even an oil-drilling rig is a vessel if it is
mobile and not permanently affixed to the ocean floor.
Anything permanently moored to the shore or perma-
nently anchored is not a vessel.

Maritime Torts, When is a tort case heard in admi-
ralty court? According to US. court decisions, admi-
ralty jurisdiction applies to a tort that {1) occurs on
navigable water, or if the injury or damage is suffered on
land, then it was caused by a vessel in navigable water;
and (2) has a substantial relationship to traditional mar-
itime activity; and also when (3) the incident has the
potential to disrupt maritime commerce.

Historically, jurisdiction over maritime torts
applied only if the tort occurred and the injury was

sustained on navigable waters. If the injury was
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sustained on land it was not a maritime tort. That
changed in 1948 when Congress passed the Exten-
siom of Admiralty furisdiction Act (46 US.C. 30101).
It extends admiralty jurisdiction of the United States
to injuries or property damage “caused by a vessel on
navigable waters, even though the injury or damage is
done or consummated on land” Thus, jurisdiction in
admiralty now includes damage to a bridge that has
been struck by a vessel in navigable waters, to build-
ings burned as a result of sparks thrown from a ves-
sel, or to environmental damage done to the coastline
resulting from a discharge of oil, chemicals, or other
pollutants by a vessel in navigable waters. Maritime
law regulates recreational activity as well as commer-
cial activity, such as the collision of pleasure boats on
navigahle waters.

Maritime torts must have a connection to a tradi-
tional maritime activity. In Executive Jet Aviation, Inc. v
Cleveland, 409 ULS. 249 (1972), the Supreme Court held
that the crash of a commercial airliner into Lake Erie
was not an admiralty case because it did not have a con-
nection to a “traditional maritime activity,” even though
it went down in a navigable water.

Maritime Confracts. Admiralty jurisdiction applies
to maritime contracts, such as those that relate to a ves-
s¢l, to commerce or navigation on navigable waters, or
to maritime employment. It does not matter if a con-
tract is made on land or at sea. Marine insurance con-
tracts fall within admiralty jurisdiction even though
they are made on land, because they “relate to the nav-
igation, business or commerce of the sea” Joseph Story
in Delovio v. Baif, 2 Gall. 398 {1315). Maritime con-
tracts include ocean bills of lading, marine insurance
contracts, contracts for towing or wharfage (a charge
for the use of a wharf or dock), contracts for fuel, sup-
plies for or repairs to vessels, contracts to pilot or guide
vessels through harbors or canals, and contracts with
longshoremen or stevedores (companies that employ
longshoremen).

Cargo Losses and the Carriage of Goods
by Sea

In this section, we switch to a specialized area of mari-
time law; the liability of ocean carriers for the “carriage
of goods by sea” Before we begin, some definitions
will be helpful. Cargo is the term for goods carried
aboard ships. Freight is the price charged to transport
cargo. Ships are large vessels intended to carry cargo or
passengers.
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The different types of vessels used in the ocean or
seaborne trade are break-bulk or general cargo ships
{where goods are stowed in individual containers or
on pallets in the ship’s hold), dry bulk ships (for car-
rying coal, ore, and other minerals, grains and cereals,
steel, forest products, fertilirers, etc ), tankers (for oils,
chemicals, and other liquids), roll-on-roll-off or "Ro-
Ro” ships (for carrying vehicles, aircraft, boats, and
heavy equipment), specialized vessels such as refrig-
erated units (called reefer ships). and others. Con-
tainer ships are often used to transport merchandise
inside sealed ocean containers. Containerized ocean
cargo is the fastest growing mode of ocean transport.
Today’s modern containers were developed in the
19505 to eliminate excessive handling of bulk cargo
and to reduce pilferage and damage. They are packed
and sealed by the shipper at its place of business, and
opened only for customs inspection until they reach
their destination. The containers revolutionized ocean
shipping by allowing above-deck storage on container
vessels, and by permitting efficient intermodal trans-
portation. According to ULS. Customs and Border Pro-
tection, some seven million ocean containers enter L5,
ports annually.

Ocean-going cargo 15 constantly at risk, from the
time it leaves the shipper’s door until it reaches its desti-
nation. Typical examples of cargo damage from reported
legal cases include the wrecks, storm damage from rain
and seawater, the jettison of cargo, containers washing
overboard, infestation from insects or molds, flooding
of tankers, contamination from chemicals carried in
previous shipments, rust and other moisture damage
from saltwater condensation inside the hold, damage
from broken refrigeration units and other equipment,
losses from fire, damage done to cargo while rescuing
the ship from peril, damage resulting from cargo being
improperly stowed above deck, losses from theft and
modern-day piracy on the seas, damage from acts of
war, and many others.

Historically, carriers attempted to limit their liability
for cargo damage through exculpatory dauses in bills of
lading. With the growth of trade and the advent of large
steamship companies in the nineteenth century, ocean
carriers became more economically powerful and were
able to do this. The exculpatory clauses attempted to
free the carrier from all responsibility, inchuding negli-
gence or even for providing an unfit vessel. The small

shippers were at the mercy of the steamship companies.

The result was a period of great uncertainty over the lia-

The Hague Rules. At the end of World War I, there
was a worldwide effort to develop uniform rules gov-
erning ocean bills of lading. The result was the 1924
International Convention for the Unification of Cerfain
Rules of Law relating to Bills of Lading, known as the
Haguie Rules. You could say that the Hague Rules were
a trade-off. Although carriers could no longer use “fine
print” provisions in bills of lading to limit their liabil-
ity, COGSA defined their responsibilities to the cargo
and cargo owners, and limited the carrier’s liability for
loss or damage to cargo by law. The Hague Rules were
essentially adopted in the national legislation of many
countries, including the United States. After 1968 some
countrics adopted the Visby Amendments to the Hague
Rules which made some changes to the Hague Rules.
The Visby Amendments have been adopted in Can-
ada, the United Kingdom and most of Europe, Japan,
Hong Kong, India, and Singapore. They have not been
adopted in the United States.

The Carriage of Goods by Sea Act. The Hague Rules
were codified in the ULS. Carriage of Goods by Sea Act or
COGSA (1936). COGSA applies to every bill of lading
for the carriage of goods by sea between a ULS. port and
a foreign port, It does not apply to shipments between
two ULS. ports. COGSA governs the hability of a car-
rier from the time goods are loaded onto the ship until
the time the cargo is unloaded. COGSA does not apply
to losses that occur prior to loading or after discharge
from the vessel Thus, it is commonly said that COGSA
applies from “tackle to tackle” Another federal law, the
Harter Act (1893), applies to goods damaged during
all ocean shipments not covered by COGSA, includ-
ing shipments between two ULS. ports and while goods
are warchoused prior to loading aboard ship or after
discharge.

The protections in COGSA that limit a carriers lia-
bility for damage to goods usuvally apply to stevedor-
ing companies and to subcontractors that transport
or handle goods—not just to the ocean carrier. This
is because many bills of lading issued by ocean car-
riers contain written provisions extending these pro-
tections “downstream” to other parties involved in the
transport. Such a provision is known as a Himalaya
clanse (for a ship of that name). In Norfoik Southern
Railway Co. v. fames N. Kirby, Ltd., 543 U5, 14 (2004),
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a multimodal shipment of machinery going from
Australia to Savannah by sea, and then to Alabama by
rail under a through hill of lading, was damaged when
the train derailed in Georgia. The railroad claimed
the protections of COGSA. The Supreme Court con-
sidered whether COGSA, a maritime statute, should
apply to the inland portion of a multimodal shipment.
Writing for the Court, Justice Sandra Day O'Connor’s
opening sentence foretold how the case would be
decided, "This is a marntime case about a train wreck”
She explained,

Concepiually, so long as a bill of lading requires substantial
carriage of goods by sea, its purpose 15 1o effectuate mantima
commerce=—and thus it 15 2 maritime contract. 115 character as
4 maritiene contract iz not defeated simply because it alsa pro-
vides for same land carrage. Gaography, then, is usaful in & con-
ceptual inguiny only in a limited sense: If a bill's sea components
g insubstantial, then tha bill is not a maritime contract. (543
LS. at 27}

In a similar case several years later, Kisen Kaisha Ltd.
v. Regal-Beloit Corp., 130 5.Ct. 2433 (2010), the Court
held that COGSA (and not Carmack, a federal railmad
statute) applied to the rail portion of a multimodal
ocean shipment. Justice Kennedy explained the prac-
tical problems that would result if two different laws
applied to one multimodal shipment.

Applying two different bill of lading regimes to the
same through shipment would nndermine COGSA
and international, container-based multimodal trans-
port. As Kirby explained, "|t]he international transpor-
tation industry ‘clearly has moved into a new era—the
age of multimodalism, door-to-door transport based
on efficient use of all available modes of transporta-
tion by air, water, and land. " 543 UX5. at 25. If Carmack
applied to an inland segment of a shipment from owver-
seas under a through bill, then one set of hability and
venue rules would apply when cargo is damaged at
sea (COGSA) and another almost always would apply
when the damage occurs on land (Carmack). Rather
than making claims by cargo owners easier to resolve, a
court would have to decide where the damage occurred
to determine which law applied. Az a practical matter,
this requirement often could not be met; for damage
to the content of containers can occur when the con-
tents are damaged by rough handling, seepage, or theft,
at some unknown point. Indeed, adopting the Court
of Appeals’ approach would seem to require rail carri-
ers to open containers at the port to check if damage
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has been done during the sea voyage. This disruption
would undermine international container-based trans-
port. (130 5.Ct. at 2447 )

Liability of the Carrier

When cargo damage is visible at the time of delivery,
written notice must be given by the consignee to the
carrier before the goods are taken from the carrier’s
custody. If the loss is not visible or apparent, written
notice must be given to the carrier within three days
of delivery. Failure to do so does not prevent the plain-
tiff’s claim, but does make it procedurally more diffi-
cult. The statute of limitations for filing claims under
COGSA is one year.

In the event of a cargo dispute, the claims are gener-
ally brought by the “cargo interest,” typically the holder
of the bill of lading, such as a shipper, consignee, or the
insurer. If unresolved, and the case proceeds to court,
the plaintiff must show that the goods were lost or dam-
aged while in the carrier’s custody. One way of doing
this is to prove that the damage was of the type that
could only have occurred while the goods were at sea,
such as having been soaked with sea water. The bur-
den then shifts to the carrier to prove that it cared for
the goods appropriately or that the loss occurred in a
manner for which the carrier is not legally responsible
under COGSA.

To determine if the loss or damage occurred while
the carrier had custody of the goods, we begin by look-
ing at the bill of lading. If goods are not sealed and
locked in an ocean container but are visible and open
to inspection by the carrier, then the issuance of a clean
bill of lading to the shipper is proof that the goods were
shipped in good condition and not damaged. (Recall a
clean bill is one with no notations by the carrier or its
agent showing visible or apparent damage to the goods
on loading). However, if the goods are enclosed and
sealed in a package or container of any type and the
carrier is unable to inspect them, then a dean bill is not
evidence of the condition or even the quantity of the
goods inside. Carriers do not open sealed containers to
routinely count packages as that would only open them
to liability. Asoma Corp. v. M/V Land, 46 Fed. Appx.
34 (2d Cir.2002) involved coils of water-sensitive steel
that had rusted. The coils had been oiled, covered in
laminated paper, and enclosed in galvanized steel cans
sealed with strapping bands. The court held that a clean
hill of lading does not prove that the cargo was in good
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condition when received from the shipper because the
carrier could not inspect the cargo. Moreover, the ship-
per did not produce any other evidence that the goods
were in good condition when handing them over to the

CArrier.

Carrier’s Responsibilities for Cargo Shortages.
A dispute over whether goods were stolen or lost over-
board at sea may depend on whether there is a dif-
ference in the weight of the goods on loading and on
unloading. A statement of the weight of the cargo ina
bill of lading issued by a carrier is binding on the carrier,
even where it is the shipper that provides the weight.
This is true even where the shipper provides the weight
of cargo that had been sealed in an ocean container at
their inland factory. The carrier can simply weigh the
full container at the port and subtract the weight of the
metal box. In the case of cargo missing from sealed con-
tainers, it is easier to prove a discrepancy in weight than
in the number of cartons.

Carricr’s Responsibilities for Stowing
Cargo. COGSA strictly defines the liability of a
carrier for damage to oceangoing cargo. To under-
stand the carrier’s liability under COGSA we must
distinguish between damages resulting from improp-
erly loading and caring for the cargo itself, and dam-
age to cargo resulting from improperly navigating,
handling. or caring for the ship. With regard to the
cargo, it is the responsibility of the carrier and its
crew to " properly and carefully load. handle, stow,
carry, keep, care for, and discharge the goods carried”
throughout the voyvage. For example, the carrier may
not stow cargo above deck (other than in a sealed
ocean container) because of exposure to the rain and
seas, unless the bill of lading specifically allows it,
or unless the shipper knows that it is the common
practice with that type of cargo. A carrier should not
stow cargo in a manner that caunses it to shift and be

crushed.

Carrier’s Responsibilities for a Seaworthy S8hip. The
rules are different if the cargo is lost or damaged due
to a problem with the ship itself. Here the carrier
must use due diligence before and at the beginning of
the voyage to (1) provide a seaworthy ship; (2) prop-
erly man, equip, and supply the ship; and (3) make

the refrigerated units and all areas where cargo is

carried “fit and safe” for the cargo. For example, the
cargo holds must not become contaminated by oil or
fuel, and tankers must not be contaminated by chemi-
cals carried on a previous shipment. A ship 15 seawor-
thy if it is the proper type of ship to carry the type of
cargo at issue, is reasonably fit for the intended jour-
ney, is prepared for the weather and seas expected,
and complies with Coast Guard regulations and rel-
evant shipping industry standards. The requirement
that the ship be made seaworthy only “before and at
the beginning of the voyage” is due to the fact that
a ship could be rendered unseaworthy by events that
are unavoidable and beyond the control of the carrier
while on the ocean.

Specific Exceptions te Liability. COGSA not only
sets out what the carrier must do in preparing the ship
for voyage and in handling cargo, but it also lists 16
specific exceptions, or events, for which the carrier is
not liable (see Exhibit 6.2). The most striking of these
exceptions is that the carrier is not liable for errors in
navigation or in managing the ship, even if the crew’s
negligence causes the ship to collide or run aground.
However, distinguish that from the carrier’s corporate
management that fails to use due diligence in hiring
an unseaworthy or incompetent crew; here, the ship
owner is liable. Similarly, the carrier is not liable if the
crew’s negligence starts a fire aboard ship, but the car-
rier is liable if its corporate management fails to use due
diligence in providing appropriate firefighting equip-
ment and training prior to the voyage. The last excep-
tion for discussion here are the “perils of the sea.” our
next subject.

Perils of the Sea.  Ships encounter tremendous forces
of water and weather on the high seas. COGSA exempts
carriers from liability for damage resulting from these
“perils, dangers, and accidents of the sea” A peril of
the sea is a fortuitous action of the seca or weather of
sufficient force to overcome the strength of a seaworthy
ship or the diligence and skill of a seaworthy crew:. If the
ship is seaworthy when it leaves port and is prepared for
expected weather and conditions, the carrier is not lia-
ble for cargo damage from a storm so strong that it rep-
resents a peril of the sea. The following case, [ Gerber &
Co. v 5.5, Sabine Howaldt, illustrates damage resulting
from a peril of the sea.
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Carriage of Goods by $ea Act Specific Exceptions to Liability

Carriers are nol lable for losses resulling from a number of specific causes listed in the statute. These exceplions include

g @ 0

the following:
L. Errors in the navigation or in the management of the ship

1. Fire, unless cansed by the actual fault of the carrier (the
ship owner)
3. Perils, dangers, and accidents of the sea

4. Anact of God (an unpreventable loss from matural canses
or disaster)

5. Anact of war

6. Anact of public emnérmies
7. Legal seizure of the ship
B.. Quarantine restrictions

9. Anact of omission of the shipper or owner of the goods

10, Labor sirikes or lockouns
1. RioE and dvil commotions

12. Saving life or property al sea
13. An inherent defect, quality, or vice of the goods that

canses wastage in bulk or weight or other damage or loss

14. Insufficiency of packing (by shipper)
15. Inadequate marking of goods or containers (by shipper)
16 Latent defects in ship or equspment (that might render the

ship unsexworthy) that were not discoverable by due diligence

J. Gerber & Co. v. 5.5. Sabine Howaldt

L

BACKGROUND AND FACTS

5.5. Sabine Howaldt, & amall cargo vessel, was char-
tered for & voyage from Antwerp, Belgium, 1o Wilm-
imngton, Delaware. The ship was camying steel products
conzigned to the plaintiff. The cargo was in good con-
dition when loaded at Antwerp. On arrival &t the port
of destination in the United States, howewver, the stasl
showed extensive saltwater damage from rust and pit-
ting. The Sabine Howaldt encountersed extremealy heawy
weather on the Atlantic. Water penetrated the ventila-
tors and damaged the cargo. The carrier argued that
the damage was caused solely by a peril of the ses and
that the ship was seaworthy. The trial cowrt found that
the ship was unsesworthy due to the negligence of the
defandant and that the winds and seas that the vessel|
encountered did not constitute & peril of the sea. The
carrier appealed.

ANDERSON, CIRCUIT JUDGE

& & 2The ship's log records that - . . the ahip was badly
strained in her ssams and sea water was breaking over
forecastle deck, hatches, and upper works. |t was nec-
essary for the vessel to heave to and she so remained
for 12 howrs. [Winds reached 63 knots]). The hull of the

P

Sahine Howaldt was twisted and strained in the turbu-
bent cross seas; she rolled from 25 degrees-30 degresas;
waves constantly broke over her; and she shuddered
and wibrated az she was pounded and wrenched by
the heavy seas _ . . Subsequantly it was discovered that
during this period of hurricane . . . a port kole in the
galley was smashed; the catwalk or gangway from the
amidships kousing aft ower the hatches and the well-
deck to the poop was destroyed when it was torn loose
and landed against a ventilator, which it dented. = = ®
On arrival at Wilmingion, Delaware . - . the chief
officer examined the hatches and found no damage to
the hatches, the hatch covers, or their rubber gaskets—
all were in good condition. There was no evidence in
the case that at any relevant time amything was wrong
with the hatches or their MacGregor covers, or that they
were at any time dameged or defective. Mo alterations,
changes or repairs were made to the hatches or cov-
ers after srrival and before the ship's next voyage from
Santo Domingo to Morway in which she encountensd
heavy seas and shipped green water over decks and
hetches but no leaks ocourred. All the evidence showed
they were in good condition both before and after the
voyage. * * &
continues
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continuad

The standard of sesworthiness must remain
uncertain because of the imponderables of the forces
exaried upon a ship by the winds and seas. Ship design
and construction over mamy centuries of experience
have evolved to meet the dangers inharent in violant
winds and ternpestuous seas. But for the purpose of
deciding whether or not they constitute perils of the
sea for a particular vesssl for the purpose of the stat-
utory exception there is the guestion of how violant
and how tempestuous. Thess are matters of degree
and not emenable to precize definition - . . Other indi-
cia are, assuming a seaworthy ship, the nature and
extent of the damage to the ship itself, whether or not
the ship was buffeted by cross-seas which wranched
and wracked the hull and set up unusual stresses in it
and like factors. While the seaworthiness of a ship pre-
supposes that ahe is designed, bulli, and equipped to
stamnd up under reasonable expectable conditions, this
means no maore than the vswal bad weather, which is
narmal for 8 paricular sea area at a particular time. It

does mot, howevear, include an unusual combination of
the destructive forcea of wind and ses which a skilled
and experienced ship's master would not axpect and
which the ship encountered as a siroke of bad luck. Hur-
ricane-force winds and turbulent cross-seas generating
unpredictable strains snd pressures on & ships hull are
an example.

The Per-Package Limitation

Imagine that you travel to England in search of antiques
for sale in your antique store in the United States. You find
many pieces from the late eighteenth century. You pur-
chase regency tables, writing desks, chairs, settees, deco-
rative objects, and other smaller pieces from the George
Il period. You arrange with a reputable freight forwarder
to package everything and ship it to you in the United
States. The forwarder packages everything individually
in cardboard and then places them with other items on
wonden pallets for wrapping with heavier cardboard and
fastening with steel bands. There are 200 pieces of furni-
ture and decorative objects on 26 pallets. The forwarder
arranges for an ocean carrier to deliver a steel container
to your warchousing agent for loading. On delivering the
container to the carrier, the forwarder receives an ocean
bill of lading showing the receipt of “2 X 40 ft. container
STC [said to contain] 26 pallets antique furniture.” The
bill of lading contains no value for the goods, and the
forwarder does not object, because the value appears
on other customs documentation. You return to the
United States and await delivery. Unfortunately, as your

We are satisfied that the Sabine Howaldt was a
seaworthy vessel when shea laft Antwerp . . . Throughouwt
the voyage she was operated in a good and seamanlike
manrer. Thare was no negligence on the part of the car
rigr. The damage 1o the cargo was caused by violence
of the wind and sea and particularly by the rasulting
crogs-geas which, through wrenching and twisting the
vesael, set up torsions within the hull which forced up
the hatch covera and admitted sea water to the holds.

Decision. The decision of the trial court is reversad.
The defendant camrier met its burden of proof that the
vessel wes seaworthy when it left port and that the dam-
age to the cargo resulted solely from a peril of the sea.

Casze Questions

1. What i=s a "peril of the zea”? Why do you think
maritime law relieves a carrier from Hability for
damiages resulting from & peril of the saa?

2. Deacribe the sea and weather conditions hers
and explain whether they amounted o an axcul-
patory peril of the sea.

3. if an insurance company pays & claimant for
goods damaged during occean transit, may the
insurance company bring the action against the
carrier wnder COGSAT

container was being unloaded, it was dropped from the
crane and the contents were completely destroved. You
request reimbursermnent from the carrier in the amount of
5250,000, based on the actual value of the antiques. The
carrier says that it is only responsible for $13,000 and no
maore. What do you think?

COGSAs Per-Package Liability Limitation.  All coun-
tries have some limitation on the carrier's liability for loss
or damage to goods, expressed either as a monetary limit
per package {or shipping unit) or per unit of weight. The
limits can be found in the domestic law of each country.
In the United States, the limit of a carrier’s liability under
COGSA 15 3500 per package or customary freight unit,
provided the shipper gets a "fair opportunity” to declare
the "nature and value™ of the goods and to state the
quantity and description on the bill of lading. The ship-
per is free to declare any value up to the actual value of
the goods, but a higher value may mean a higher freight
rate. If no value is stated, the limit applies. A package
can be a box of merchandise, a bale of cotton, a coil of
wire, a barrel of vil, or something much larger, as in the
following case, ZK. Marine, Inc. v M/V Archigefis.
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BACKGROUND AND FACTS

The plaintiff, ZK. Marine, is an imporer of yachts for
sale in the United States. In 1887, five yachis were
shipped from Taiwan to the United States aboard the
MY Archigefis. Each yacht was shipped under a clean
negotiable bill of lading. Each of the five bills of lad-
ing prowided on its face that one unit only was belng
shipped, that the yacht was being shipped on deck at
the shipper's risk, and that the value of the goods could
be declared with prior notice. On the back of each bill
of lading, the liability for danger or loss waes limited
to 8500 per package or custornary fraight unit. During
transit, one yacht was lost and the ather four were dam-
aged. The bills of lading were purchazed by the plaintiffa
while the yachis were in transit. The defendant claims
that it is liable only in the amount of $500 per yacht.

HOEVELER, DISTRICT JUDGE

Defendants argue that pursuant to the Carriage of
Goods by Sea Act, and the explicit provisions of the
bills of leding, damages are limited to 8500 per pack-
age. Becausa the bills of lading are clearly stamped
“one unit)” defendants contend that thedir liabdlity ks lim-
ited to 500 per yacht Alternatively, defendants argus
that if the yachis are not one package, they are each a
customary freight unit—since the freight charges werne
based upon & customary freight unit and yacht was
u=sed as the basis of & single freight charge —and conae-
guently subject to the $500 limitation.

First, [plaintiffa] angue that there is no opportunity
to declare & higher value because the bills of lading
themselves provide no space to do so. Although thers
is mo specific slot for the shippar to write in its higher
value, there appears plenty of space on the face of the
bills for it to do so, if desired. The bills plainly afford
gpace and, by their terms, opportunity for the shipper to
declare a highar value.

Plaintiffa argue In the alternative that even If the
bills of lading offer the shipper opportunity to declars
a higher value, the plaintiffs, as purchasers of the
negatiable bills, had no such opportunity. Therefora,
they argue that the limitation provisions should not
be enforced. Purchasers of a negotiable bill of lading,
howeser, purchase only those rights which the shipper
had. The right to declare 8 higher walue and pay higher

The meaning of the term "package” became more
complicated after the introduction of containerized
freight in the 1960s. Carriers have occasionally argued
that the ocean shipping container is itself the “package.”
which makes them liable for only $500 for the entire ship-
ment. Steel containers are 8" wide by 20° or 40° long and

Z.K. Marine, Inc. v. Archigetis
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freight ended when the goods were delivered on board
the ship. Therefore, the purchasars of the bills canmot
now complain if a higher value was not declared.

Plaintiffa" next contention is that each yacht is not &
package so that the limitation to 3500 per package does
not apply. Plaintiffs contend that the cradles attached to
the yachts for esse in transporting them do not suffice
as packaging because the cradles do not encloze the
yachta. Plaintiffs are mistakan in this regard. A package
is some class of cargo, irrespective of size or waight,
which has been prepared for transportation by the
addition of some packaging that facilitates handling,
but which does not necessarily enclose the goods . . .
In the instant case, the yachis were all transporied on
cradles, analogous, for purposes of the package analy-
sig, 1o skids. Accordingly, this court finds that each yacht
constituted a package within the purview of COG5As
lability limitation provisions. Therefore the limitation of
5500 per package on the bills of lading applies to Hmit
liability of the carrier to $600 per yacht. ..

Decision. The court held that each yacht constituted
one customary freight unit or *package,” that the
shipper had been given a fair opporunity to declare
a higher value, and that the carrier’s liability was lim-
ited to $500 per package The purchasers of the bills of
lading were bound by the terms of the bills of lading,
including the limitation provisions.

Comment. COGSA generally does not epply to goods
carried abowe deck unless specifically permimad in the
bill of lading, or unless the bill of lading states that
COG5A govern, as was the case here.This is known &8 &
clause paramount. Thus, the court held that the COGSA
package limitation applied to these yachis.

Case Questions

1 Why might an unknowing or unadvised shipper
fail to value marine cargo proparly?

2. What is the proper role of the shipper’s freight
farwarder in giving advice and inm arranging
transport for ocean carga?

3. How could the shipper hawe evolded the result in
this case?

are usually stowed one on top of the other, above deck.
Carriers usually provide the containers and shippers pack
and transport them by road or rail to the ports for load-
ing. Sometimes they are used to consolidate goods from
several different shippers, perhaps containing thousands
of different items valued at up to millions of dollars.
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The question of whether or not a container is a “package”
under COGSA has resulted in many conflicting court
opinions over the past 30 years. Coorts have held that a
container is not a “package,” unless the bill of lading {(acci-
dentally?) describes the quantity as “one container”

The purpose of disclosing the number of packages
in the bill of lading is to give the carrier a better idea of
its total liability if a container is damaged. If the number
of packages are not given, but only the total number of
items or picces within a container, then the carrier’s lia-
bility may be limited to only $500 per container. Binladen
BSB Landscaping v. The Nedlloyd Rotterdam, 759 E2d
1006 (2d Cir. 1985) involved a shipment of potted plants
to Saudi Arabia that were stuffed into a container indi-
vidually, without any prior packing. The bill of lading
stated, 1 X 40 ft. reefer container, said to contain 7,790
live plants.” The court noted that stating the number of
plants was not the same thing as stating the number of
packages (or customary freight units) and the carrier was
liable for only $500 in the destruction of the cargn.

Another common problem in defining the term
“package” involves shipments of cartons strapped to
wooden pallets or skids by steel bands, cardboard, or
shrink-wrapping. Dfferent courts have resolved this dif-
ferently, even in the United States. Many courts hold that
the number of “packages™ is the number of pallets. Tokio
Marine & Fire Ins. Co., Ltd. v. Nippon Express US.A., 155
E Supp. 2d 1167 (C.D. Cal. 2000) involved a shipment
of car radio components shipped in 177 cardboard car-
tons on 33 wooden pallets. Each pallet was wrapped in
heavy cardboard and strapped with plastic bands, so
that the cartons inside were not visible. The bill of lading
showed the quantity as "1 comtatmer STC 33 skids.” The
goods were then described as “177 preces, car radio com-
ponents.” The court held that each of the 33 skids, and
not cach of the 177 cartons, was a 5500 “package” There
seemed to be two reasons: The quantity section of the
bill of lading dearly specified "33 skids™ and the smaller
cartons could not be seen through the heavy outer card-
board wrapping. The court distinguished this from other
cases where the pallets were shrink-wrapped in trans-
parent polyethylene, noting that with shrink-wrapping
the carrier could plainly see the number of smaller car-
tons on each skid and read the markings on each.

These cases give due warning that an export sales
manager or freight forwarder should follow good ship-
ping practices and get expert advice when needed.
Groods should always be prepared and packaged for
shipment in a customary and safe manner. The shipper
should always be certain that the goods are correctly
described, weighed, and counted and that their value

is correctly stated on the bill of lading. The number of
COGSA packages being shipped. based on the smallest
unif of packaging, should be declared in the quantity sec-
tion of the bill of lading (e.g., "I X 40 fi. confamer 5TC
1,000 cases red table wine™). A shipper should also use
caution when declaring a quantity of goods based on
individual unpacked units or pieces. Of course, a shipper
must never knowingly or fraudulently misstate the iden-
tity of cargo or its value on the bill of lading, or the car-
rier canniot be held liable for any damage to the goods.

THE LIABILITY OF OCEAN
TRANSPORTATION
INTERMEDIARIES

Many companies that ship or receive goods internation-
ally often use the services of intermediaries—service
companies that handle the cargo, arrange transporta-
tion with air or ocean carriers, assist shippers in clear-
ing legal hurdles in moving freight internationally, and
provide many other services. The ocean transportation
intermediaries discussed here include freaght forwarders
and mon-vessel operating common carriers.

Freight Forwarders

Transporting goods over great distances and across
national borders is often costly, complex, and highly
susceptible to error and unexpected delays. Most
exporters (as well as importers) rely on the services of
professional freight forwarders for assistance. For-
warders act as agents for shippers in contracting with
air, land, or sea carriers for the transportation of goods
to a place of destination. These are some of the func-
tions that forwarders provide to shippers:

= Advice on shipping alternatives and cost infermation

+  Contracting with carriess for transpartation of cargo by air,

land, and sea

Dbtainkng cargo nsurance

Assisting in packing, crating, and containeridng cargo

Advice on marking of packages, cartons, and pallais

Bssesting in consolidating smaller shipments of saveral diffes-

ant shippers into one containes

Arranging warehousing of goods panding shipment or dalvery

= Prepanng shipping and customns documents

= Azsicling in moving goods through customs and across
national bordars

" & & &

Many forwarders specialize in moving complex or

dangerous cargo, such as explosives. Some have foreign
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otfices and are familiar with foreign import regulations.
When forwarders receive cargo for shipment, they issue
forwarder’s receipts or house bills of lading (called
consignment notes in some countries). These do not
have the same legal effects as ocean bills of lading and
are not negotiable.

Non-Vessel Operating Common Carriers

Shippers who can fill an entire ocean container with
goods can receive more favorable shipping rates
than those shippers who must move small amounts
of break-bulk cargo without a container. Non-vessel
operating common carriers {commonly referred to
as NVOCCs) act as freight consolidators for small
shipments, permitting them to take advantage of
lower freight rates. A NVOCC is a common carrier
that functions like an ocean carrier but does not
operate the vessels by which transportation is pro-
vided. It issues bills of lading and assumes liability

Chapier 6: Legal Issues in International Transportation 167

for goods due to loss or damage during transport. It
also performs many of the same services as a freight
forwarder. The Federal Maritime Commission licenses
and regulates ocean transportation intermediar-
ies that operate in the United States. Ocean carri-
ers, freight forwarders, and NVOCCs in the United
States are governed by the Shipping Act of 1984 and
the Ocean Shipping Reform Act of 1998, The latter
represents an attempt by the US. Congress to reform
ocean shipping regulation by allowing carriers greater
flexibility in contracting with shippers and establish-
ing shipping rates. Because these agreements are con-
sidered private contracts (with no bill of lading), they
are not subject to COGSA. States and municipalities
in the United States are prohibited from regulating
freight forwarders.

The following case, Prima ULS. Inc. v Panalpina, Inc.,
compares the liability of a freight forwarder with that of
an NVOCC.

. v. Panalpina, Inc.

BACKGROUND AND FACTS

Westinghouse contracted with Panalpina, a freight for-
warder, to arrenge for the transportation of an elec-
tric transformer from klaly to lows. Panalpina stated
to Westinghouse, “[Rlest assured your shipment will
receive door to door ocur close care and supervision .
. - & Westinghouse paid Panalping over 520,000 for its
sarvices. As was the industry customn, Panalpina did not
izsue a bill of lading for the shipment.

Panmalpina hired an Italian company to coordi-
nate the movement of the transformer through lkaky,
wiho then hired a local stevedoring company, to load
the transformer aboard the ship for the voyage to the
United States. Penalping never inguired of the steve-
dore how the transformer was lashed for the ocean
voyage, nor did it supervise the endeavor. During the
ooean voyage, the ship encountered heavy sess and
the transformer broke loose, crushing & lasercutting
meaching owned by Prima. Prima sued the owner of the
ship, Westinghouss, and Panalpina for dameges to the
lager. The district couwrt held Pamalpina liable, and Panal-

pina sppealed.

MCLAUGHLIN, CIRCUIT JUDGE

The job of a non-vessel operating commaon carrier
(“NYOCC") is to consolidate carge from numerous
shippers into larger groups for shipment by an ocean

carrier. An NVOCC—as opposed to the actual ocean
carreer transporting the cargo—issues a bill of lading to
each shipper. If anything happens to the goods during
the voyage the NWOCC ks liable to the shipper because
of the bill of lading that it Bsused.

A freight forwarder like Panalpina, on the other
hand, simply facilitates the movement of cargo to the
ocean vessel. The freight forwarder secures cargo
space with a steamship company, gives advice on
governmental licensing requirements, proper port
of exit and letter of credit Intricacies, and arranges to
hawve the cargo reach the seaboard in tirme ta meat the
designeted vesael. Freight forwarders generally make
arrangements for the movement of cargo &t the reguest
of clients and are vitally different from carriers, such as
vessels, truckers, stevedores or warehouses, which are
directly involved in transporting the cargo . - . As long
as the freight forwarder limits its role to ammeanging for
transportation, it will not be held liable to the shipper.
Panalpina did not issue a bl of lading and it did mot
consolidate cargo. 1t was hired by Westinghouse sim-
ply as a freight forwarder to arrange for the ranspor
tation of a transformer from laly to lowa. By analogy,
Penalpina was hired to act as a “travel agent” for the
tranaformer: it set things up and made reservations, but
did not engage In any hands-on heswy lifting. Admit-
tedly. Panalpina did state that Westinghouwsas “ship-
meant [waould] receive door to door our close care and

CONILinNLss
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continuad

suparvision . . . " However, because of the well settied
legal distinction between forwarders and carriers, that
statement—mere puffing —cannot transform Panalping
into & carrier, and bestow liability upon It

Decision.  Judgment reversed for Penalpina. Panalpina
weas a freight forwarder hired by Westinghouss to amange
for trensponation and other services. It was not a camier
and was not [iable for the cargo during shipment. Freight
forwarders must use due diligence and reasonable care
in performing their functions. Panalpina was reasonable
in its selection of its stevedore to losd the ship.

MARINE CARGO INSURANCE

Cargo insurance is an essential element of international
trade. The potential for damage and loss to goods, par-
ticularly during ocean shipments, which are lengthier
and more hazardous than air shipments, is tremendous.
Sellers, buyers, and even banks that finance interna-
tional sales want to be certain that their interest in the
goods is fully insured. If not, the property risks will be
unacceptably high.

Marine Insurance Policies

Although policies of insurance cover individual ship-
ments, many shippers who do large volumes of business
overseas maintain open cargo policies. An open pol-
icy offers the convenience and protection of covering
all shipments by the shipper of certain types of goods
to certain destinations and over specified routes. With
an open policy in effect, insurance company autho-
rizes the exporter to issue a certificate of insurance on a
form the company provides. Exporters shipping on CIF
terms often use open cargo policies. These certificates
are negotiable and are transferred along with the bill of
lading to the party who purchases and takes title to the
goods. The type or form of the certificate is determined
by the contract between the parties or by the require-
ments of the bank that is providing financing for the
sale. The insurance company must be notified as soon
as possible after shipment under an open policy.
Marine insurance policies cover several different
types of losses, including (1) total losses of all or part
of a shipment, (2} general averages or general average
losses, and (3) partial or particular average losses.

Case Questions

1. Euxplain the difference betwean a carrier, a freight
forwarder, and a MVOCL.

2. How does the lability of each of the above diffar
fior damage or loas to goods?

3. Why did Panalpina’s assurance that the shipmeant
would "receive door to door our close care and
supenvision” not subject the freight foraarder to
lizbility?

General Averape

The concept of general average is derived from ancient
mariners, ship owners, and merchants who understood

that ocean voyages were a shared venture. After all, lives
and commercial interests of all three groups depended
on one another while at sea. 5o early maritime prin-
ciples developed to assure that each could rely on the
other, by seeing that they all shared in the gain and loss
of the voyage. By now you should have realized that the
three judgments of the Rolls of Oleron that appeared
carlier in this chapter illustrate this important principle
of shared responsibility.

The word “average” in marine insurance law means
loss. A general average is a loss that results when
extraordinary expenses or losses are incurred in sav-
ing the vessel or its cargo from danger at sea. It spreads
the risk of a disaster at sea by making all parties to the
voyage contribute to any loss incurred. Under this rule,
if As cargo is damaged or “sacrificed” in the process of
saving the ship, and B's cargo is saved as a result, B or
its insurer must contribute to A for the loss. A's claim
is a general average. In other words, the owner of the
cargo that was sacrificed would have a general average
claim for contribution against the owner of the cargo
that was saved. For example, when fire threatens an
entire ship and certain cargo is damaged by water in
putting the fire out, the owners of all of the cargo must
contribute to the loss of the cargo that was damaged
by the water. The owners of cargo that is thrown over-
board to save a sinking ship may have a claim against
those whose cargo was thereby saved. General average
claims are typically covered by marine insurance.

Modern cases hold that, to prove a general average
claim, the daimant must show that (1) the ship, cargo,
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and crew were threatened by a common danger; (2) the
danger was real and substantial (the older cases required
that the danger be imminent); and (3) either the cargo
or ship was voluntarily sacrificed for the benefit of both
or extraordinary expenses were incurred to avert a

commaon danger.

General Average Claims by the Carrier.  Under general
average, ship owners can also bring general average claims
against the owners of cargo. The principles of general aver-
age apply when a carrier incurs extraordinary expenses in
rescuing, saving, or repairing an endangered ship that is in
a real and substantial danger. In Eagle Terminal Tankers,
Inc. v. Insurance Co. of USSR, 637 F2d 890 (2d Cir. 1981),
the ship had traveled for more than a day with a damaged
propeller. It dry-docked, unloaded the cargo, had the
damage repaired at a cost of $127,000 (which included
the crew’s expenses during that time), reloaded, and com-
pleted its voyage to Leningrad. The court awarded the car-
ricr the general average claime It noted that "a ship’s master
should not be discouraged from taking timely action to
avert a disaster,” and need not wait until the peril is fmmi-
nent to claim general average.

The results of general average law must have been
quite surprising to the plaintiff in Amerada Hess Corp.
v. 5T Mobil Apex, 602 F2d 1095 (2d Cir. 1979). Plain-
tiff shipped gasoline and naphtha. When the cargo was
destroyed by an explosion and fire that had been started
by sparks from machinery in the engine room, the
plaintiff sued the carrier for damages. The carrier coun-
terclaimed for general average losses. The court denied
recovery to the cargo owner under COGSA, holding
that the carrier was not liable for the fuel because the
ship was not unseaworthy. The court then held, much
to the chagrin of the plaintiff, that it was actually liable
to the carrier for towing and salvage expenses incurred
in arresting the fire and saving the ship.

The York-Antwerp Rules. The York-Antwerp Rules
are a sct of standardized rules on general average.
An effort to develop commonly accepted principles
of general average began in England as early as 1860,
with work on the rules being completed in 1890. Fol-
lowing World War IL, an international effort to achicve
universally accepted general average rules resulted
in the revised York-Antwerp Rules of 1950. The rules
have achieved widespread acceptance by the maritime
industry; the latest version was agreed to in 1994. The

rules are not the subject of treaty or convention and
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have not been enacted into national laws. They tradi-
tionally have become a part of the contract of carriage
because their provisions are generally incorporated
into all modern bills of lading.

Particular Average Claims

Although total and general average losses are ordi-
narily covered up to the policy amount, special prob-
lems result from partial or particular average losses. A
particular average is a partial loss to the insured’s cargo,
Many insurance policies limit the insurer'’s liability for
particular average losses. Because many losses only par-
tially damage the cargn, a shipper must understand the
particular average terms of the policy. A policy that is
[free of particular average (or said to be on "FPA terms")
will not cover any partial losses. A policy FPA, followed
by certain specified losses, will not pay for any partial
or particular average losses of that nature. As such, an
“FPA fire” policy will not pay for partial losses to the
cargo due to fire.

Tyvpes of Coverage

Marine cargo insurance is available for virtually any type
of risk, for any cargo, destined for almost any port {see
Exhibit 6.3). The only limitations are the willingness of
the insurer to undertake the risk and the price. The perils
clause of the policy describes the types of risk it covers.

The Perils Clause. The perils clause covers the basic
risks of an ocean voyage. It generally covers extraordi-
nary and unusual perils that are not expected during
a voyage. Examples of perils that are included are bad
weather sufficient to overcome a seaworthy vessel,
shipwreck, stranding, collision, and hitting rocks or
floating objects. (An example of a perils clanse follows
in the next case.) However, this clause does not cover
every event that can damage goods. The perils clause
does not include damage due to the unseaworthiness
of the vessel or loss from explosion or pilferage. The
clause only covers losses while at sea. Moreover, it only
covers fortuitous losses. “Fortuitous™ is a concept that
runs throughout insurance law. It means that the loss
occurred by chance or accident and could not have
reasonably have been predicted. For example, damage
due to predictable winds or waves are generally not
considered fortuitous. Courts have held that damage
from seawater due to improper stowage of goods is not
fortuitows. Losses due to the "inherent vice™ or nature
of the goods are not fortuitous, such as steel that rusts
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CHUBB GROUP
of Insurance Companies CARGO POLICY OF INSURANCE

cHuBas 100 William Street, New York, N.Y. 10038

lssued by the stock insurance company
g Mumbar shown below

Open Policy Mo FEDERAL INSURAMNCE COMPANY

In consideration of a premium as agreed, the Company Incorporated under the Laws of New Jarsey
Does inzure (lost or not lost)

ta the amount of Diallars,
amn

valued at to ba shipped on board of the B/L Date

at and from

o

and it is hereby understood and agreed, that in case of loss, such loss is payable to the ordar of
on surrender of this Policy

foontinued)

Touching the Adventures and Ferls which said Assurers are contented to bear, and take upon thomsehoes, inthis Woyage, they am
of the Sane, Fires, Assoiling Thioves, Jeftmons, Basratry of the Aaster and Marmers, and all cther like Perils, Losses and Misforlenes
thas hava or shall come b the Hurm, Dedrimant or Damage of the said Goods and Meschandiag, or any par thereo saceat as may ba
otherwise prosided for herein or endorsed hersan. AN in case of any Loss or Misfortune, it shall be lawful and necessary to and far
the Agsired, hig ar thair Factors, Sarvania and Arssgre, 10 sus, [abar and traeal foe in and aboail the Defanss, Salegiiand and Racow-
ery of tho said Goods and Merchanoliss, of any part thoreof, without Frejudios to this Insurance; nor shall the scts of thie 8sswned ar
Aasurers, in eoovering, saving and preserving the property insenesd, n case of disaster, be considersd & waiver ar an acceptancs of
an ahancenimant; 1o tha chargaa whasaad, tha aald Aesqirass will camtribile accoading 1o the raka &nd qianticy af The duim harehy
Inawrad.

Iy Gass of loas, such lose 1o be paid b thirty deye after prood Gf loss snd prood of interest in the peopany Beraly ingured,

Ir e the Inarast haralny insurad |8 covered by oihar inaurancs (escap as berelnattar provided] the lass shall be collectacfam
the several palicies in the order of the date of their atiachement, iInsurancs aftching on the =ame date to be deemed simulaneous
and 10 Conbiibg e pro rala) prayichid, hossever, thal wharg ary Tieg inguranda, oF oy insuitanes fncluding firel takan aul by Say cairiar
or badber |5 available 10 the beneficiary of this policoy, or would be so avallable iF this insurance did not exss; then this Insurance shall
b woid i6 the sxtand that such athers insurancs is or would have been avsilable, It &= agreed, neverthaless, that whsre these Assurens
aeg fhais raliovad of linbiling hacauss af The existancs of othar ireurands, Thass Aesirars shall FEEE'W &nd rg1ain the premdum payabila
under this paolicy and, in consideratson thereof, shall guarantes the solwency aof the companéess andior undervwriters this clause, but
Pt pcaading, in army Casa, the armaunt whach wauld lees Beon Sollectble ondar Thes policy i sudh oflbr ingiarance did Nl skt

In all coses of damage caused by parils insurnd against, tha loss shall, as far as practcable, be ascerained by a separation and a
sale ar appraisement of a damaged porticn only of the contents  the packages so damaged and not otherwise.

Lasgag afring from bragksns andior [oakans andior |oes o waight andiar [oas ol edntans ang axg|uded from [hig imgurancg
unless caused by strandang or colksion with another vesse, or unless this insurance has been expresshy exended bo include sich losses.

Wearranbsd Trea frien Paticular Averags unless the vessal ar craf be stranded, sunk o Gurnf, bul nobaithstanding this warranky
these Axsurars are 1o pay any loss of or damngs to the intarest insured which may reascnably be astribaad to fire, ool lsson or can-
tact of the vessel andioe conveyance with any sxtemal substance {ice included] other than water, or to discharge of cargo at port of
dligtrang. Tha TaraGgoing warranly, hoseayes, shall not apoly where Braadar terme ol guardge ara prossded ioe heesén ar by anlarig-
ment herean,

11 tha voyage afaresaid shall have been terminated bafore the date of this policy, then there shal | bs o reurn of premium an
accouid of such tenmimation of the voysge.

Wherewer the words “ship™, “vessel®, “seawoetheness”, *ship or vessel ownier” appear in this Policy, they are deermed to include
alas Fe warda “sirerall™, “airwarhiness”, “sirteall owner”,

THIS INSURANCEIS SUBJECT TO THE AMERICAN INSTITUTE CARGO CLAUSES [FEB. 1848) (INCLUDING THE WARE-
HOLKSE TO WAREHOWUSE CLAUSE] SOUTH AMERICAN 60 DAY CLALISE WHEN APPLICABLE. ALS0D SUBJECT TO THE
AMENDED F. C. & 5. AND 5. i & C. C. WARRANTIES [(OCT. 1858) [ 5EE REVERSE)

fconfinued!
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Drlginal and Duplicative isswad, ane ol which being accomplished the ather to stand msll and veid

0N DECK —Merchandise andiar goods shipped on deck to an On Deck Bill of Lading
wirich mmiust Be g0 specifieg in this policy s ingured, —Free of particular svesage
unlags caupsd by tha vazeal Mil‘lﬂ strandad, gunk, burnl, o fira, or incodligion, but

SPECIAL CONDITHING

inschdang parisan andiorn washing averboand, irresgective of pescantags,

Marks and Mumbers

Whare the wornds “including M. E, C.%
are typed in the space below ot the
time the policy is issued, this inswr-
anoe issubject to the American
Institute Maring Extension Clauses.

Whare the words “including Strike
Risks” are typed in the space befow at
the time the policy is issued, this insuwr.
anoe is subject to the Current Amen-
can Institute 5. . B C. C. Claieses.

Where the words “imcluding War
Risk" are typed in the space below
at the time the polioy is issued, this
insurance is subject to the Current
War Risk Classas,

In Witness Whareof, the Company issuing this polioy has caused this policy to be signed by its authorized affioers,
beutt this policy shall not be valid unless signed by a duly authorized repressntative of the Comiparmy.

FEDERAL INSLURANCE COMPANY

Dhata; -:'I'"-'-'-r__-:.l T Bkl i AR A e S
Secrpiary Prasacian|

Anthirices] Rapeasemtitive

The fallowing Warranties shall be paramaount and shail net be modified or suparseded by any other
prowislon included hereln of stamped or asdersed hareon uniess auch othar provision refers specifcally
to the risks axcluded by thess warranties and axpressly sssumeas the said riska.

{4} " Mobwithatanding anything harein contained to the contrary, this insurance is warraniad free from
capture, saizure, arrest, rastraint, detainment, confiscation, preemption, reguisition. or nationalization,
and the consequances thereof or any attempt thereat, whather in time of paace ar war and whather -
ful ar otheraise; also warraniad free, whether intime of peace or war, from all loss, damage or expense
cawgad by any weapon of war employing atomic or nuclear fission andior fusion or other reaction or
radigactive foree or matter or by any ming or torpedo, albo warranted free from all consequences of hos-
tilities or warike sperationg (whathear there be a declaration of war or not), but this warranty shall naot
exclude colllslon or contact with alrcraft, rockets or simillar missiles or with any fixed or floating chject
[other than a mine or torpedo), stranding haavy waather, fire or explosion unless caused directly (and
indapandantly of the nature of tha voyags or sarvicea which tha vessal concernad ar, in the case of a col-
liskon, any ather vessel involved therein, is parformingl by a hostile act by or against a balligarent poswar;
and for the purposes of this warranty 'powar’ includes any authority maintaining naval, military ar air
forces in assodiation with & power.

Further warranted free from the consequences of civil war, revalution, rebellion, insurrection, or civil
strife arising therefram, or piracy.”

|B} Warranted free of loss or damage caused by ar resulting from strikes, lockous, lebor disturbances,
Lipll::rdchll commotiong of the acls of any person of persons taking parl in @ny such occurrence of

isgrdear,

NOTE: it Is necessary for the assurad to give prompt notice to these Assurers whan thay become
aware of an event for which thay are “held coverad” undar this policy and the right to such cover is
dependent on complizsnce with this ohligation.

Sourrces Saemiple palicy provided courtesy of Chebb Group of Insurance Companies.
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or materials that absorb water from humidity in the
air. A loss from improper packaging is not fortuitous.
A shipper who desires additional or special cov-
erage can purchase it from the insurer at an added
charge, sometimes called a "specially to cover clause.”
For instance, a standard perils clause does not gen-
erally cover damage resulting from explosion, but a
shipper can obtain insurance to cover it in the form
of an explosion clause. Similarly, a shipper can pur-
chase additional coverage to protect against the risks

BACKGROUND AND FACTS

Shaver, a barge company, contracted with Weyerhauser,
the shipper, to transport caustic soda to a buyer. Shavar
arranged for marine cergo insurance withTravelars. Sew-
eral different types of coverage were discussad. Shawver
decided on “free from particular average” and “stan-
derd perils” provisions, supplemented with “specially
to cover” clauses. Shaver loaded the first shipment of
caustic soda on one of its barges and transported it to
the buyer. The buyer refused delivery because it had
been contaminated with tallow. The contamination
oecurmed 25 Shever was loading the caustic soda sboard
the harge The barge had previowsly camied & load of tal-
low, and Shaver had not thoroughly clesned the barge
imput lines. The barge was returned to Shever's dock.
Shaver and Weyerhauser filed a claim with Travelers.
Trewelers argued that the contamination did not rep-
resent a recoverable loss under the policy. Shewer and
Weyerhausaer brought this action against Travelers.

SKOPIL, CIRCUIT JUDGE, SITTING BY
DESIGNATION

Althouwgh the plaintiffs request recovery under several the-
ories, there iz only one major issue in the case: Are the
losses incurmed by the plaintiffs the conseguences of an
insured avent under the marine cargo insurance policy? B
the loases are not insured sgainst, no recovery is possible.

[RECOVERY UNDER THE PERILS CLAUSE
AND FREE FROM PARTICULAR AVERAGE

CLAUSE]
The perils clause, almvost identical to ancient perils pro-
visions dating beck several hundred years, defines the
risks protected by the policy. In addition to & long lst
of “perita of the sea” the clause concludes with "and
gll other perils, losses, and misforunes, that hawa, or
shall, come to the hurt, detriment, or damage to the
sa8id goods and merchandise” Plaintiff argues that
the "forced” disposition of the caustic soda was like
jettison (an enumerated peril) and is covered by the

Cogmmipl IS Cangads Lesmdang. S0 Rghs Rosarydn Way ned e

of freshwater damage, moisture damage, and rust or
contamination of the cargo from chemicals, oil, or
fuel. Many insurers offer specially designed import-
export insurance packages for shippers of perishable
foodstufis, tobacco, steel, and other products and
commuodities.

The Shaver case discusses a standard perils clause
and several additional types of coverage purchased by
the insured. Unfortunately, none of them covered the

loss that the plaintiffs had incurred.

concluding language of the clause. That langueage has
besn interpreted o include only perils that are similar
to the enumerated perila.

Wheather or not | conclede the forced disposition
was & type of jettison, plaintifis are unable to show an
inaurable loss due to jettison. The loas contamination of
the cargo occurred at the time of loading - . - [PHlaintiffs
cannot recover under the perils clause of the palicy. The
term “jettison” also appears in the Free from Particular
Avarage clause. If jettison did occur, this clauss affords
coverage regardless of the amount of cargo dam-
sge. However, | find thet & jettison did not occur in this
instance. Jettison is the act of throwing overboard from
& wvessel a part of the cargo, in case of extrermne danger,
to lighten the ship. The orderdy unloading and sale of the
carngo toa chemical sahvage company s not “jettison”
Plaintiff cannot recover under the Free from Particular
Awerage cleuse,

[RECOVERY UNDER THE . . . SHORE
COVERAGE CLAUSE]

The shore coverage clause provides coverage for
enumerated risks occurring on shore. Plaintiffs argue
that contamination while loading is 8 shore accident.
Howewer, since the contamination occcurred within
the barge’s intake lines, the incident erose “on board”
Therefore shore coverage does not apply. Even if it
were to apply, contamination of cargo is not within
the enumerated risks cowvered by the shore coverage
clauae __. .

[RECOVERY UNDER THE INCHMAREE
CLAUSE]

The purpose of the Inchmaree clause s to expand the
coverage of the policy beyond the perils provision.
Federal law allows a vessel owner to become exempt
from lability for fault or error in navigation or man-
agement of the ship. In contrast, the ship owner must
retain ligbility for negligence in the care and custody of
the cargo. The Inchmaree clause is intended to provide

COntinwes
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coverage 1o a cango owner when a lboss i3 due to ermor in
nawigation or managemeant of the vessel since the car
rier is exempt from lability. Plaintiffs argue the contam-
ination was the result of an emor in management and
therefore covered under the Inchmaree clause. Defen-
dant naturally urges the court to find the loss caused by
fault in the care and custody of the cargo.

The United States Supreme Court has addressed
the distinction between error in management and emror
in care of cargo but has not aticulated a clear test. The
Minth Circuit, noting that no precise definitions esxist,
advocates a case-by-case determination using the folbowe-
img test: “If the act in guestion has the prAimary purposs
of affecting the ship, it = ‘in navigation or in manage-
ment’; but if the primary purpose is to affect the cargo,
it is mot “in navigation or in management”’ * Grace Line,
inc. v. Todd Shipyards Corporation, 500 F2d 361, 37 (3th
Cir. 19740

Lising this test, | find that the contamination of the
cargo in this case was caused by fault im the care, cus-
tody, and control of the cargo. The Inchmarea clausa
will not provide coversge for plaintiffie” losses under the
facts of this caae.

[RECOVERY UNDER NEGLIGENCE CLAUSE]
The Megligence clause provides coverage sgainst
losses due to enumerated perils caused by the unsaa-
weorthiness of the vessal . . _This unseaworthiness must
then cause a loss through one of the enumerated perils:
“sinking, stranding, fire, explosion, contact with seawa-
ter, or by any other cause of the neture of any of the
risks sasumed in the policy” . _ .

Since contamination iz not an enumerated peril,
plaintiff urges coverage . . . . by suggesting the barge
was in imminent danger of sinking. Although there =
evidence that the caustic soda would have eventually
corroded through the barge and caused it to sink, the
process would hawve taken three to five yeara. This
possibility is too far removed to find coverage under a
provision providing for loss due to sinking. No recov-
ery is possible under the Negligence clause of this
policy . . .

Plaintiffs suggest a8 number of theories of recov-
erny under the marine cargo insurance policy. None is
suited o this cagse. | am aided in my construction of this
policy by one sdditional fact. Shawear rejected Insurance
coversge costing more but did not balieve contamina-
tion waes coverad under the policy. Plaintiffs” prezent
attemipt to include thia type of loss within the coverags
of the policy is an afterthought.

Judgment shall be entered for the defendant.

Decizion. The plaintiffs’ loss due to contamination
wias mot covered under any of the clawses of the insur-

ance palicy.

Comment. The following clauses were at issue in this
CESE.

[THE PERILS CLAUSE]

“Touching the adventures and perils which the said
Assurers are contended to bear, and take upon them-
salves, they are of the seas and inland waters, man of
war, fires, enemles, pirates, rovers, gssailing thieves,
Jettisons, letters of mart and countermant, reprisals,
teking at sea, arrests, restraints and detainments of
all kings, princes of people of what nation, condition
or quality soever, barratry of the master and mari-
ners, and all other perils, losses, and misfortunes,
that have or shall come to the hurt, detriment, or
damage to the said goods and merchendise, or any
part thereof”

[THE SHORE CLAUSE]

“lmcluding while on docks, whamnves, or elsewhere on
shore andfor during land transportation, risks of col-
lision, derailmeant, fire, lightning, sprinkler leakage,
cyclones, hurricanes, sarthquakes, floods, the rising of
navigable weaters, or any accident to the conveyancs
andior collapse andfor subsidence of docks andlor
structures, and to pay loas or damage cawsed thereby,
ewen though the insurance be otherwise FRA”

[THE INCHMAREE CLAUSE (NAMED AFTER

A FAMOUS BRITISH CASE]]

“This Insurance is glso specially to cover any loss of or
damage to the interest insured hereunder, through the
bursting of boilers, breakage of shafts, or through amy
latent defect in the machinary, hull, or appurtenances,
or from faults or errors in the navigation andfor man-
agement of the veazel by the Maater, Mariners, Mates,
Emginesara, or Pilots; provided, howewer, that this clauss
shall not be construsd as covering loss arizing out of
delay, deterioration, or loss of market, unless otherwise
provided elseswhere hersin!

[THE NEGLIGENCE CLAUSE]

L. . [The Assurers agres that in the event unSeswor
thiness or & wrongful act or misconduct of shipowner,
character, their agents or ser¢ants, shall, directly or
indirectly, cause loss or damage to the cargo insured
by sinking, stranding, fire, explosion, contact with
seawater, of by any other cause of the nature of any
of the risks assumed in the policy, the Assurers will
lsubject to the terms of average and other conditions
of the policy] pay to an Innocent Assured the resuli-
ing logs.”

Case Questions

1 Tell whether coverage was awarded or denied
under each of the following insurance provisiona,
and why or why not: the perils clause, the shore
clause, the “Inchmaree” clavse, and the negli-
gence clauge.

2. How could the shipper have avoided this
problam?
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All Risks Coverage. An all risks policy covers all risks
except those specifically excuded in the policy. Today,
virtually all marine policies are issued with all risks cov-
erage (although as we have already learned, that does
not mean that all “losses” are covered, but only fortu-
itous losses). These policies usually exclude damage
from certain specific causes, such as acts of war, damage
or loss from delay in reaching the destination, and dam-
age resulting from strikes and civil commotion. Cover-
age for strikes is available, but usually at additional cost.

War Risk. Typically, marine insurance policies do
not cover the risks of war. War risk insurance is avail-
able for ocean shipments. If the shipper desires war
risk insurance, it must purchase it separately from the
insurer. If the buyer wants war risk coverage, it must
agree on the price separately from the marine insur-
ance provisions. The rates for war risk insurance are
relatively stable in peacetime, but fluctuate almost daily
in times of war.

CONCLUSION

This chapter began by discussing the liability of air car-
riers for the death or injury of passengers, for damage
to baggage or cargo, and for flight delays affecting inter-
national travel and shipments. Aidine-related litigation
1s very common. Some cases involve individual claims
for single incidents. Others involve highly publicized
major air disasters. Critics of the American legal sys-
tem are quick to point out that airline litigation is a big
business with American law firms and that much of it is
frivolous and unnecessary. On the other hand, it would
be nearly impossible for victims of air disasters to seek

1. The Montreal Convention {MC) makes the carrier
strictly liable for the death or injury of a passenger
ticketed for international travel, or for damages to
baggage or cargo, up to an amount equal to 113,100
special drawing rights. In addition, the carrier is iable
for all proven damages above that unless the carrier
can show that it or its employees were not at fault.

recovery without the benefit of experienced aviation
lawyers because of the complexity of aviation law and
the technical and engineering knowledge required to
handle these cases. To put this in perspective, according
to the IATA, some three billion passengers were carried
by air in 2012, on 37.5 million flights worldwide. Yet
there were only 414 fatalities in 15 fatal accidents; the
safest year on record for air travel.

Air freight, both domestic and international, is
the fastest growing method of cargo transportation.
Although only a small fraction of goods by weight
moves by air, it accounts for much higher percentage
when measured by value. This is due to shipments of
higher-value goods and perishables and increased pack-
age delivery services.

It has been over 50 years since the beginning of the
modern era of containerized ocean cargo. In 1956 the
first containers were loaded atop a converted tanker,
the Ideal X, at the Port of Newark, bound for Hous-
ton. They were no more than truck trailer bodies,
with the wheels and running gear removed. There
were 56 trailers on the ldeal X. In 2013, the shipping
firm Maersk announced a new container ship capable
of carrying 16,000 containers. There are several mil-
lion ocean containers in transit at any given time. No
one knows for sure the number of containers lost at
sed cach year, or their value. Although it is a relatively
small percentage of total ocean freight, by all esti-
mates, it runs into the tens of thousands of contain-
ers and billions of dollars annually. There is perhaps
no other single area of international business that has
engendered as much litigation as ocean cargo losses. It
is incumbent on anyone shipping goods to understand
the risks involved and what can be done in advance to
protect against them.

2. The MC applies only to passengers ticketed for
“international carriage” Travel on a domestic flight
is included, if it is a part of one continuous interna-
tional journey.

3. If the MC applies, then it provides the exclusive

cause of action against air carriers, preempting
state or local law. Lawsuits may be brought against
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third-party defendants, other than the carrier, who
were at fault in causing an injury or damage.

. An air carrier is liable for damage sustained

in case of death or bodily injury of a passen-
ger only if the accident that caused the death or
inmjury took place on board the aircraft or in the
course of any of the operations of embarking or
disembarking. An “accident” is an unexpected or
unusual event or happening that is external to the
passenger. [t is not an accident if death or imjury
is caused by the passenger’s own internal reaction
to the usual, normal, and expected operation of
the aircraft.

. The carrier is not liable to the extent that the pas-

senger's own negligence contributed to the accident
or to his or her loss. Injuries for mental harm or
emotional distress are only permitted if they were
caused by a bodily injury. Punitive damages are not

Chapter 6: Legul Issties in International Transportation 175

In most nations of the world, the Hague Rules,
adopted in the United States as the Carriage of
Goods by Sea Act (COGSA), govern the liability of a

carrier for damage or loss to oceangoing goods.

. COGSA provides many limitations on the liability

of ship owners. The carriers primary obligation is
to use due diligence to provide a seaworthy ship at
the beginning of the voyage. A vessel is scaworthy
if it is reasonably fit to carry the cargo it has under-
taken to carry on the intended journey. Carriers
are generally not liable for damage to cargo result-
ing from errors in navigation, mismanagement of
the ship, acts of god, acts of war or public enemies,
labor strikes, damage resulting from saving lives at
sed, inherent defects in the goods, or perils of the
sea. Liability for damage due to fire aboard the ship
is limited to fires caused by the actual fault of the

ships owner.

permitted under the MC. 10. In the United States, COGSA also provides that
. Our maritime law developed out of the customs carriers are not liable for amounts in excess of $500
of ancient medieval ship owners, mariners, and “per package” or “customary freight unit™ unless the
merchants of the Mediterranean, and was adopted shipper has indicated a higher amount on the bill of
into maritime codes used in local courts in port lading.
cities. The most famous code is the Rolls of Oleron 11. Maritime and marine insurance law is a complicated
Important principles of jettison, general average, and specialized area of the law, with concepts dat-
salvage, maritime liens, the treatment of the ships ing back to the days of the ancient mariners. Under
crew, all came from these early codes. the law of general average, a carrier can assert a
. In the United States, maritime cases are heard in the general average claim against the owners of cargo

admiralty jurisdiction of the federal district courts. demanding that they {or their insurers) contribute
Some admiralty cases are also heard in the state to expenses incurred in saving a vessel from a com-
COUTts, mon peril on the seas.

international carriage by aircraft 150  longshoremen 157 vessel 159

special drawing rights 154 admiralty jurisdiction 157 maritime tort 159

consignee 155 general maritime law 157 maritime contract 159

consignor 155 Rhodian law 157 wharfage 159

master air waybill 155 maritime courts 157 stevedore 159

house air waybill 155 maritime codes 157 cargo 159

maritime law 157 Rolls of Oleron 158 freight 159

salvage 157 Lord Mansfield 158 ship 159

jettison 157 Jean Baptiste Colbert 158 break-bulk 160

seamen 157

navigable waters 159 dry bulk ships 160
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1. The plaintiff was traveling by air from Rome to Phil-

adelphia. Being highly allergic to gluten, she had
requested a gluten-free meal at the time she booked
the flight. She again informed the flight attendant that
she required a gluten-free meal. She was served a veg-
etarian meal, but it was not gloten-free. After taking a
few bites she suffered an allergic reaction. developed
hives, and had difficulty breathing. Was this a com-
pensable accident under the Montreal Convention? The
plaintiff contends she suffered posttraumatic stress
disorder. May she recover damages for mental injury?
Schaefer-Condulmari v. ULS. Airways Group, LLC, WL
4729882 (E.IvPA. 2009).

. The Plaintiff purchased a round-trip ticket on British

Airways between London and Denver. Three days later
she purchased a round-trip ticket on American Afr-
lines between Denver and Washington, DNC. During
the flight between Denver and Washington, she was
burned by dry ice accidentally given to her by a flight
attendant. When booking her flights, the plaintiff had
scheduled her connection in Denver so that her flight
to Washington would depart within about three hours
of her arrival from London, with as short a layover as
possible. She had no reason to be in Denver on that
day other than to make the plane connection. Plaintiff
brought this action for damages more than two years
after the flight. Should her case be dismissed? Does the
Montreal Convention’s two-year statute of limitations
apply? Robertson v. American Airlines, Inc.. 401 F.3d 499
(D.C. Cir. 2005).

. In 2004, Ellen Kruger was boarding a flight from San

Francisco to Seattle, on her way home from Auostra-
lia, when she was struck on the head with a backpack
swung by another passenger. During the flight she
became ill, vomited, and remained unconscions for
much of the flight. She sued the airline for pain and
suffering, emotional distress, and punitive damages.
Her husband also sued for loss of consortinm and
companionship of his wife. United Alrlines argued
that these were not compensable damages under the

Mowntreal Cosvention. Does the Montreal Conven-
tion specify what types of damages are recoverable ar
whether the husband may bring an action? How is this
decided? Kruger v. United Airlines, Inc., 481 F. Supp. 2d
1005 (N.D. Cal. 2007.) How would this case be decided
if the injuries were the result of the aircraft plunging
intoe the middle of the Pacific Ocean?

4. Fishman shipped a container of boys pants on a ship

owned by Tropical. The container was lost at sea due to
improper storage. The pants were packed into bundles of
12 each and placed into what is known in the industry as
a “big pack”™ A *big pack” is similar to a 4" » 4" pallet, par-
tially enclosed in cormegated cardboard, with a base and
cover made of plastic. The bill of lading stated, *1 X 40 fi.
fcontainer] STC [said to contain] 39 Big Pack Containing
27,908 units boys pants.” Fishman maintains that
Tropical is liable for an amount up to $500 for each of
the 2,325 bundles. If the carrier is liable for up to $500
per “package.” what is the limit of the carrier’s liability?
Fishman ¢ Tobin, fnc. v. Tropical Shipping & Const. Co.,
Lid., 240 F3d 956 (1 Lth Cir. 2001).

5 Assume a passenger dies aboard an international flight,

and that there was no defibrillator aboard the aircraft
that might have been nsed to revive him. Do you think
the failure to have a defibrillator is an event “external
to the passenger?” Do you think it is an “unexpected or
unusual® event? Would it make s difference if there was a
legal requirement to have a defibrillator aboard, or that it

wis OF was not industry practice to do so?

6. Sony Corp. packed a shipment of videocassette tapes into

a 40-foot ocean container for transport to England. Sony
put the tapes into 1,320 cardboard cartons, then strapped
the cartons onto 52 wooden pallets. The pallets were put
into one shipment container. The bill of lading stated
“1 x 40 ft. container: 1,320 ctns. magnetic tape” The
value of the tapes shown on the export certificate was
$400,000. On loading. the ship’s deck crane dropped
the container 60 feet to a concrete deck. Sony claims it
can recover the value of the tapes. The ship maintains
that under COGSA its liability is limited to 52 pallets.
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How many “packages™ were involved here and what do
vou think should be the outcome? Sony Magnetic Prod-
ucts Inc. of America v. Merivienti O/Y, 863 F2d 1537
{11th Cir. 1989).

7. A shipper of fruits and vegetables delivered a refriger-
ated van of produce to the 5.5. Bayamon at the port of
Elizabeth, New Jersey, on September 22 for shipment to
San Juan, Puerto Rico. The ship was supposed to sail that
day but was unable to do so because of repairs needed to
correct a boiler problem. The ship sailed on September
25 and arrived in Puerto Rico on September 27, A clanse
paramount incorporated COGSA into the bill of lading.
Upon arrival in Fuerto Rico, part of the produce was
found to be rotten. The shipper claims that the carrier

L. Reconsider the hypothetical case presented earlier in this
chapter mvolving the shipment of English antiques to the
United States. Do you think that the $500 per package
limitation applies to the container, to each wooden skid,
or to each of the individually wrapped pieces of furni-
ture or objects fastened onto the skid? What could have
been done differently, if anything, to avoid the confusion
and problems in this case? Discuss the ramifications of
this caze.

2. You are CEO of a firm that regulary imports consumer
electronic devices from plants in Thailand, Malaysia,
Indonesia, and the Philippines. The devices are shipped

This one is for fun, so watch for clues! (3. L. Salt had a long
career in the merchant trade of the western hemisphere,
running voyage charters in old tramp freighters and hauling
whatever cargo came his way. He had since retired, living on
4 houseboat south of Miami when he decided to return to
the sea. He acquired an old rust-bucket tanker, the Q) Anne’s
Revenge [T, from an acquaintance in Panama who found the
old ship no longer worth the upkeep. But she would do for
hauling small cargos of crude odl. O L. Salt contracted with an
oil trader in Venezuela to haul 40,000 tons of crude oil, worth
£28 million, to a buyer in Houston. All went well, until a few
days out from port when the ship’s engines apparently gave in
ander the strain. Sailors on a passing container ship reported
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is liable becanse the ship was not “seaworthy” COGSA
states that the carrier shall not be liable unless it shows
a failure to make the ship seaworthy before and at the
beginning of the voyage. Does COGSA apply here, con-
sidering that the port is domestic rather than foreign?
Is the carrier liable for an unseaworthy vessel? What
is the outcome? Sguillante & Zimmerman Sales, Inc. v
Puerto Rico Marine Management, Inc., 516 E. Supp. 1049
(D.Puerto Rico 1981).

8. Three judgments of the Rolls of Oleron appear in this
chapter. Early ship owners, mariners, and merchants
found it necessary for all parties aboard ship to share
in the risks of the voyage. Explain how these judgments
accomplished that

to you by ocean carrier through the South China Sea and
them are sold in the United States and exported to parts
in Europe and the Middle East. What kind of informa-
thon do you need to assess the potential risk to your cargo
passing through the dangerous waters of the South China
Sea? From what sources will you receive your informa-
tion? What sources are available in your library? Which
are commercially available? If part of your job is to keep
abreast of developments on a daily basis, where will you
obtain that information? What types of information
might be available from freight forwarders, steamship
companies, local port authorities, and insurers?

seeing fire on the Q. Anre Revenge II, as they watched her
disappear into thousands of feet of water near the Cayman
Trench in the Caribbean Sea. Those observing reported that
the ship had been setting low in the water, appropriate for
a tanker with a full load of cargo. Fortunately, Salt and his
Jamaican crew were found dry and safe, suitcases in hand, in a
Jamaican hotel. They had lost all else, even the ship's log. Luck-
ity for the environment, hardly a trace of an oil spill could be
found. The owner of the cargo filed a cargo insurance claim.
Salt filed a hull and machinery claim with his insurer for the
loss of the ). Anne’s Revenge 11, a loss that would surely end
his long career. 0. L Salt had had enough of old ships and the
sea, 50 he left Miami, and retired to a Greek island.
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A few days later, a marine publication reported that an
old tramp vessel, sailing under the name Corfu Sunset, and
flying a Liberian flag of comvenience, had been seen entering
a Cuban harbor near a refinery there. The reporter who cov-
ers maritime news noted that the owner of the cargo likely
received a sum well in excess of the market price of oil from
Cuba’s communist government. After all, Cuba is under a
U5, embargo, its attenpts at deep sea ofl drilling have failed,
and the Russtans no longer send them oil

What happened? Can you speculate on some of
the details? Bonus points: What hidden clues are given in

the case? While this is not a true story, it 1s based on many
true stories that are not all that soncommon n the mari-
time trade. If you are still not clear as to what happened,
consider the case of the supertanker, Salem, lost at sea
in 1980. Conduct some research on the issues presented
here. Find out what sources of information are available.
Identify the extent of the problems as they exist in the
maritime trade, and find out what is being done to deal
with them. Consider beginning vour research with
the International Maritime Bureau of the International
Chamber of Commerce.
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